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that because that possession had originally commenced under a
tenancy, it must have continued under that title on the day when
- the plaintiff purchased the land.
On this ground, therefore, we are of opinion that the decree
of the lower Appellate Court should be reversed and the plaintifPs
claim rejected with costs throughout on him,

Deciee reversed,
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Before 8t L. H. Jenkins, K.C.IE., Chicf Justice, and My, Justice Batig.

Tur BOMBAY BURMAM TRADING CORPORATION, LiMITED,
Prrizroners, v» DORABJI CURSETJII SHROFF, OrroNENT.

Privy Council—dpplication for leave o appeal—CCompanies Memorandum of
Association Adet (XII of 1895), scetions 9 end 10~-Appedl against order
passed under the Act—Test of pecuniary sufficiency or substantial question
of law—Cwil Procedure Code (Aot XTIV of 1882), sections 594, 595 and 647
—Case otherwise fit for appeal—Practice—-Procedure. '

A petition by a Company for the confirmation of a' special resolution altering
the Memorandum of Association wus dismissed by the High Ceurt.

The Company desired to appenl to His Majesty in Council. Leave to appeal
was opposed on three grounds : (1) that no appeal lay under the Memorandum
of Assoclation Act or Companies Act;(2) that the pecuniary test was not
satisfied ; (3) that there was no substantial question of law.

Held, tbat the order dismissing the petition was a “deeree ™ within the
definition of that term eontained in section 594 of the Code.

Held, as to objections (2) and (3), thab the only question was whether the €189
was & fit one for uppeal to the King in Couneil .within the meaning of clause (&)
of section 595.

Held, fwrther, that having egmd fo the fact that the commereial and financiyl
position of the Company might he sericusly aifocted by the guestions at issue,
and to the importance to Indian Companies generally of laving such rights
precisely defined, the easo ought to be certified as a fit one for appeal to His
Majesty in Council.

Held, further, that the proceedings fell within Chapter XLV of the Civil
Procedure Code.

ArpLICATION by the above Company for leave to appeal to the
Privy Couneil.
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A petition by the Company for the contirmation of a special
Resolution altering the Memorandum of Association was dismissed
by the High Court (sec supra, page 113),  From that decision the
Company desired to appeal to the Privy Council. :

The petition for leave set forth the facts, the decision of the
High Court and the grounds of appeal therefrom, and stated that
a substantial question of law was involved. The prayer was as
follows : '

7. Your petitioners, therefore, pray that Your Lordship will be pleaged—

(@) to declare that this casc is o Gt one for appeal to His Majesty in Council
(and that there is a substantiol gnestion of law to be decided) ; and

(b) to adinit their petition and to transwmit to His Majesty in Couneil under
tho seal of this Honourable Court a correet copy of the record so faras is
matorial to the questions in dispute hercin.

Lowndes for the Company applied for leave to appeal in
accordance with the prayer of the petition. :

Branson for the opponent:—No appeal lies to the Privy
Couneil from a decision of this Court in cases deeided under the
Companics Act. The English rule of law is that there is no
appeal unless the right to appeal is expressly given, and where
no right of appeal is given, leave to appeal cannob be granted.
The only sections of the Companies Act dealing with the point
arc sections 58 and 169, No other appeal is given. Scealso Act
XIT of 1895, Sections 9 and 10 of this latter Act seem to show
that no appeal to the Privy Council was contemplated. e also
cited Aitorney General v. Sitlew © 3 BMinakshi v. Subramanya @ ;
Narayun v. Secretary of State ® ; Jumiyatram v. Gujarat Trading
Company @ ; Safford and Wheeler’s Privy Council Practice,
Part IIIL, Chapter 2. Next, is this a fit case for appeal ¢ See
Moti Chand v. Ganga Prasad® ; Karupparan v, Srinivasan ©;
Mirza v. Abdul Latiff®

Lowndes in reply :=A right of appeal is given by the High
Court Charter. The only question is whether the decision from

(M (1864) 10 H, 1, ¢, 704, ) (1869) 6 Bom. H. €, R. 185 (A, C.)
(2 (1887) 11 Mad. 26, ©) (1901) 24 All, 174, 177,
@) (1895) 20 Bom, 803, (9 (1901) 20 Ind. Ap. 40 ; 25 Mad, 215,

(7y ¢1875) 12 Bom. H, ¢, R. 8.
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which an appeal is sought is a final judgment under clauses 15
and 89 of the Charter. It does not matter whether the Acte
give an appeal or not. Jamiyatram v. The Gujarat Trading
CQompany M was prior to the Charter. He also referred to In re
West Hopetown Tea Company® ; Mirza v. Abdul Latiff® ; Lutf
Ali v, Adsgur Reza®

Jexking, CJ. —In October, 1902, this Bench dismissed a
petition, presented under the Indian Companies (Memorandum
of Association) Act (XIL of 1895), on the ground that no such
resolution as the law requires has been passed. From this order
the Company desires to appeal to His Majesty in Couneil.

In opposition to the application it was urged hbefore us by
My. Branson, first, that no appeal lay under the Memorandum of
Association Act or under the Companies Act ; secondly, that the
pecuniary test had not been satistied ; and thirdly, that there was
no substantial question of law. ‘

To the first of these objections the answer appears to me to be
that if there has heen a decree, then there is a right of appeal
under the Code of Civil Procedure, subject to the conditions
thereby prescribed. Section 594 of the Code, which isin the
chapter regulating appeals to the King in Couneil, provides that
in that “chapter, unless there be something repugnant in the
subject or context, the expression ¢ decree * includes also judgment
and order.” It seems to me clear that our order of October last
falls within this definition of a “ decree.”

The other objections are, no doubt, of weight where they are
applicable, but here we have to consider whether the case is nob
a. fit one for appeal to the King in Council within the meaning
of clause (J) of section 595. The only quesbion, therefore, is
whether we ought to give in this case a certificate of fitness.

It is perfectly true that it cannot with precision be said that
the amount or value of the subject-mattor of the suitis Rs. 10,000
or upwards, or that the amount or value of the dispute on appeal
is of that sum or upwards; but the reason why that cannot be
said is, because the value of the question at issue between the

(1 (1869} 6 Bom, H, C\. B, 185 (A, C.) (3} {1875) 12 Bom, H, C, R, 8.
2} (1887) 9 All, 180, (#) (1390) 17 Cal. 485,
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parties is one to which it ix impossible to give a numerical
oxpression. It is, however, obvious that the financial and
commercial position of the Company may be seriously affected by
the questions at issue, and having regard to that and to the
importance to Indian Companies generally that these rights
should be precisely defined in relation to the point that has arisen
in this case, I think that we ought to certify that the case is a
fit one for appeal to His Majesty in Council, and we accordingly
do so certify.

T have dealt with the case under the Code, because I think
that by virtue of section 647 of the Code the present proceedings
come within the provisions of Chapter XLV, '

The costs to be costs in the appeal.

Attorneys for the Company—Messrs. Craigie, Lyunch and
Cuwen.,

Attorneys for the opponent——Messrs, Ardesar, Hormasji and
Dinsha.

APPELLATE CIVIL,

Befowe Mr, Justive Crowe and M Justice Chundavarkar.

DHIKABHAI DATANCHAND (orrciNan DEFENDANT 2), APPELLANT,
v. BAT BHURT (oricivan Prarxtirr), RespoNpryr.*®

Res judicata—Civi Procedure Code (Aot XIV of 1882), section 13—Suit for
arvears of maintenance—Iormer suit for arrears for « different peviod
—~Surety—Continving guarantee—-Pleadings by suvety denying liability in
a suit do not operate as notice of revocation of suretyship— Contract Act
(IX of 1872), section 130.

By o settlement exeonted in 1896 ftho first defendant agreed (ri‘nter alia) to
poy wmaintenance to the plaintiff (bis wife) ab the rate of Tis, 91.per annum.
The sacond defondant signed the deed as swroty. In 1898 the plaintiff sued
both defendants to enforee her rights under the setblernent and (inter alia) for
arrears of majntenanco for ten menthe and sisteen days from the 10th November
1897, The defendants plended that the deed wus vold for want of consideration,
The first Court found that the settlement was not void, and passed a decres
against hoth the defendants, but as to the payment of arrears of maintenance the

# Second Appeal No. 699 of 1002.



