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APPELLATE CIVIL.

Before Mr. Justive Batty and Br, Justice Sturling.

908, BALVANT BABAJI DHONDGE (onriGival Praistivy), ArrELLANT, ‘
Fitpaany 2 o HIRACHAND GULABCHAND GUJAR (oRi¢1vAz
el 2.

DEFENDANT), RESPONDENT.#

Lucutwn sale—Certificate of sale not conclusive as o the property sold

at exvecution sale—Civil Procedure Code (Act XIV of 1882), sections
816, 817

A decree on a mortgage directed that the whole interest of five hrothers in the
mortgaged house should be sold. The proclamation of sale stated also that tho
wwhole interest in the house was to be sold.  The sale took place and the plaintify
was the purchaser. By a inistake, however, on the part of the officer in charge
of the sale, the memorandum of sale, thoe certificate of sale and the receipt of
vossession passed by the plaintiff omifted to mention the mames of four of
the brothers and crroneously stated that the interest ounly of omne of them had
been sold. The defondant subsequently obtained a momey decree sgainst some
of the olher brothers and, in cxecution, sold their interest in the house,
purchased it himself and took possession of a part of the house. The plaintiff,
theyaupon, brought this suit to eject him.  Tho lower Appdllute Court dismissed
the suit, holding that in ejectment the plamtiff was bound to give strict proof
of his title and that the cortificate of sale was conclusive ovidenece of the property
which had been purchased by him. Ou appeal,

Held, revorsing the decrce of the lower Court, that the pluintiff was entitled
to a decrae.  The certificate of sale was no! conclusive as to the property which
had been purchased by the plaintiff. The properby - offered for sale and bid for
by the plaintiff was the property ordered to be sold and proclaimed for sale.
 What was sold to the plaintiff was the interest mentioued in the Court’s order

and proelamation, and the sale of that proporty beeswie absolute by the order
which confirmed the sale.

Seconp appeal from the decision of ¥, C. O. Beaman, District
~ Judge of Poona, reversing the decrce of L. G Fernandez, First
Class Subordinate Judge, -

Suit by the plaintiff for possession of a house pulchased by
him at an execution-sale. :

. The house in question had belonged to one Ramji Mzme, who'

died leaving a widow, Bhagubai, and five sons, viz., Yashvant,

Dada, Dhondu, Baburao and Santram, of whom the last th)i"e'é\,

- -were minors, After Ramji’s death, his widow Bhagubai and the

# Becond Appeal No, 450 of 1902,
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eldest son Yashvant, acting asmanagers of the family, mortgaged
the house with possession to Babaji Ishvar, the plaintiff’s father,
for Rs. 1,000, Babaji subsequently sued the widow and the five
sons on the mortgage and obtained a decree against all of them
in the First Class Subordinate Judge’s Court at Poona on the
12th April, 1894. The decrce directed a sale of the house in
default of payment of the mortgage-debt, Default having been
made the plaintiff applied for execution of the decree against all
the defendants in that suit and a proclamation of sale of the whole
house was issued. The lZldv yid (memorandum of sale), however,
drawn up by the bailiff in charge of the sale, erroneously stated
thabt it was the right, title and intevest of Yashvant in the house
that was to be sold. At the auction-sale the whole house was
purchased by the plaintiff (the son of the mortgagee,then deceased).
On the 8th November, 1895, the plaintiff was put into possession.
The certificate of sale and the receipt passed by the plaintiff
followed the Lldv yid (memorandum of sale), and, although
deseribing the whole property, mentioned only the “right, title
and interest of Yashvant therein ” as the property dealt with.

On the 12th November, 1895, the three younger brothers "

(Dhondu, Baburao and Santram) applied to be restored to
possession, alleging that Yashvant was not the sole owner and
that only his right, title and interest had been sold. Their
application was rejected on the 14th Januvary, 1896.
- Meanwhile, the defendant in this suit obtained a money decree
against Bhagubai (the widow) and Dada (the second brother) in
the Court of Small Causes at Poona, and in execution of his decree
lLie attached the house in question and at the sale purchased the
right, title and interest of his judgment-debtors therein, and
took possession on the 19th January, 1897, by removing the
lock which had been placed on the door by the plaintiff.
The plaintiff, therefore, brought this suit for possession and
damages.
The defendant contended that the plaintiff was entitled only
to Yashvant’s shave (viz. one-fifth) of the house and that his suit
“should be for partition only. ’
The Subordinate Judge found that the plaintiff had proved his
‘ t1t1e to the whole house a.nd passed a decree accordinglys -
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interest he purchased the other documents in the case, viz., the
‘ decree, the order upon his application for execution and the pro
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On appeal by the defendant, the Judge roversed the decree.
He held that in an ejectment suit the plaintiff must be held to
strict proof of his title : that in this case the proof of his title
rested on the sale certificate, and that inasmuch as that certificate
showed a purchase only of Yashvant’s interest in the house, the
plaintiff was not entitled to cject the defendant. e, therefore,
dismissed the suit.

In his judgment the Judge said:

The defendant appeals on the ground that the plaintiff must be strictly
limited to the title he is able to prove. Thut title, he fvontends, is the sale
<ertificate, and nothing else. He reliss on scction 316 of the Civil Procedure
Uode and cites two cases (22 W. R, 408 ; 15 Cal. 546) whieh, though not directly
in point, do emphasize the importance of the sale certificato as the primary
source of a purchaser’s title. WNow, although I think that the judgment of the
lower Court gave effect to what is probably the justice of ihe cage, yei I foel
obliged to admit that the point taken by the appellant is good and must provail.
It may bo o hard caso for the plaintiff, but hard cases make bad law. It appears
to me indisputable that in o suib for ejcobment, the plaintiff must rely upon
what title he can prove, and that where the suit is of this nature, his title is his
sale ocertificate. If that sale certificate contains a misdescription, the plaintiff
ought to have seen to geting it corrected in fime. Bub con it be said that the
snle certificate here does contain a misdeseription ? It is in agreement with the
sale ydd, and whether or not the bailiff misunderstood his instructions and failed
o sell all that he ought to have sold, the sale ydd which he makes at the time on
the spot probably doos record accurately what he in fact did.

In this' view of the case slthough I think that the plaintiff was entitled to
have had the entire interest sold, that he intended $o have had the entire interest
sold, and that the Court would bave supported him in that intention had it been
disputed, yet now he has anly his sale certificate by which to prove his title, and
that sale certificate does not prove the title upon which alone the decres of the lower
Court sould be sustained. I must, therofore, sllow this appeal and dismiss the
suit of the plaintiff. But feeling as I do that while he is techuivally wrong he
has substantial justice on his side, I divect that each party bear his own costs
throughout,

- The plaintiff preferred a second appeal.

Mahadev B. Chavbal (snd Narayan M. Samarih) for the
appellant (plaintiff) :—The Court below was wrong in holding that
the certiticate of sale was the plaintif’y sole and conclusive title-
deed. - We contend that in order to determine his title, that i i3, thta
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clamation of sale, must be taken into consideration. The decree
obtained by the plaintiff directed that the whole house, that is, the
interest of all the defendants in that suit, viz., Bhagubai, Yash-
vant and his four brothers, should be sold. The order on plaintiff’s
application for execution was to the same effect, The proclama-
tion of sale also stated that the whole house was to be put up for
sale. Therefore the understanding was that the whole house was
to be sold. It was sold and plaintiff bought it, and having done
so and having paid for the entire interest in the house, he
is now entitled to possession of the whole: Mahabir Porshad v.
Moheshwar Nath™ ; Nanomi v. Modhwun Molun ® 3 Bhagbut Pershad
v. Girja Koer.® The certificate of sale merely shows that the
sale proceedings had come to an end on the date mentioned
therein ; that the tramsaction had become complete and the
property had vested in the purchaser : section 316 of the Civil
Procedure Code (Act XIV of 1882). Itis a ministerial act of the
Court, and not a judicial determination of title : ¥ithal Janardan

v. Vithojirav Publajivav. A mistake committed by an officer of |

the Court conducting an execution sale cannot alter or nullify the
effect of the decree and the contractual relation created by the
proclamation of sale framed in terms of the deeree and the order
for sale.

After the plaintiff purchased the house, Yashvant’n three
brothers, whose names weére not mentioned in the memorandum of
sale or the certificate of sale, applied to the Court to be restored

~topossession of the house on the ground that their interest therein
was not affected by the sale, but their application was rejected.
This shows that what was intcnded to be sold and was actually
sold and purchased by tho plaintiff was the interest of all the
defendants and not of Yashvant only.

Ganpat 8. Rao for the respondent (defendant) :—Although it
may have been the intention to sell the interest of all the

~ defendants, yet what was actually sold at the auction sale was the
interest of Yashvant only.  The sale of that interest only having
been conﬁrmed and a certificate to that effect having been issued

(1) (1889) 17 Cal. 584, ' (8 (1888) L, R. 15 T, A, 97515 Call T,
© (1885) L T 13T A, 1518 Cal 21 @ (1382) ¢ Bom, 536
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by the Court, the plaintiff cannot now contend that he purchased
the right, title and interest of Bhagubai, Yashvant and his four
brothers, It isthe certificate of sale that is she muniment of
plaiutifi’s $itle. If there was any mistake in the memorandum
of sale and the certificate of sale, the plaintiff ought to have got
it corrected. Until that is done the plaintiff has no remedy.
Tiven the receipt for possession passed by the plaintiff shows that
he acquired the interest of Yashvant only, When the defendant
purchased the house in execution of his Small Cause Court
decree, the right, title and interest of his judgment-debbors,
namely, Bhagubai and Dada, were not affected by the plaintiff’s
purchase. The fact that the application of Yashvant’s threc
brothers for restoration of the house was rejected cannot affect
the defendant, because he was not a party to that proceeding.

The plaintiff’s certificate of sale is conclusive against him:
Mooklya Huruckraj v. Ram Lall®; Lelle Bissessur v. Doolar
Chand®; Gencral Manager of the Raj Durbungah v. Maharaje
Kumar Ramaput Singh.®

Barry, J.:=—The lower Appellate Court has stuted the facts of
this case as follows :

The plaintiff in this case had obtained a decree against all the five brothers :
his darkhdst was againgt all five brothers. The proclamation of sale announeed
that the complote interest in the house, subject to the mortgage, was to be seld,
but that, whon the bailiff made the sale yid, he recorded that only the right,
title and intorest of Yashvant (the eldest brother) was heing sold. The confir-
mation order repeats the terms of thy sale 4 ; so does the sale y4d and the
tdde (possession) yidd. The plaintiff was put in passession of the whols house.
There was a miscellansons application by three of the brothers ohjecting to the
result of the sale, but this was rejested. Tho defendant then sold (sic) the »ight,
title and intevest of his debtors (the mother and one hrother) and ook possossion
of the house.

On these facts the lower Appellate Court held that the plaintiff
was bound by the misdeseription in the sale certificate, and
reversed the decree of the Court of first instance.  In effect the

~Jower Appellate Court has held the certificate of sale the sole and

conclusive evidence of the plaintiff’s title as auction purchaser,

O (970)14 Cal We R 4350 (9 (1574) 22 Cal, W, Ra 181,
@) {1872) 10 Beng, Ly, 1,294,
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notwithstanding that it is in conflict with the decretal order, the
order on the darkhdst for the sale and the proclamation of sale,
The plaintiff has appealed against this decision.

There is nothing in section 816 (and nothing has been pointed
out in any other part of the Code) which makes a certificate of
sale conclusive as to the property sold. It is a significant fact that
the words in section 259 of the Code of 1859 (Act VIIT of 1859,
which gave a certificate of sale such effect, have been omitted in
the present Code. That section required the Court to grant a
certificate to the person who may have been declared to be the
purchaser, to the effect that he has purchased the right, title and
interest of the defendant in the property sold, and declared that
such certificate shall be taken and deemed to be a valid iransfer
of such right, title and interest. The Legislature, in advised-
ly abstaining from reproducing these words, has apparently
deprived the certificate of sale of the effect formerly given to it,
and has left the question of what property bas passed to be
determined by the actual sale itself or, in the words of the Privy
Council, by what the purchaser has “ bargained and paid for.”
The certificate is, so far as regards the partics to the suit and
those claiming through or under them, determinative as to the
date from which the property actually sold vests in the purchaser,
and section 317 renders it also practically determinative, in the
absence of fraud or the like, as to the identity of the purchaser.
Neither section gives it operation to determine what, has been
sold. Section 316 requires that a certificate shall be granted
stating the property sold. That is to say, it is the duty of the
‘Court, not to determine what property is to pass by the sale, but
merely to record the already accomplished fact of a transaction

that has taken place and to state what has been sold. - The .

Court has no power to do more or to alter the fact of the sale
which has actually talen place, Its action in granting the
certificate is ministerial and not 3uchc1a.1 Vithal Janardan v,
Vithojiray Putlafirav.®

“The sale is a transaction, and eonsists, as all contracts do, of an
‘offer and acceptance, - The offer is made by the Court exercising,
in the place of the judgment-debtor and on behalf of his creditor,

(1) (1882) 6 Bom, 5886,
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the disposing power which the judgment-debtor had over the
property. This offer i advertised or published hy means of the
proclamation of sale, which section 287 requircs to specify the
property intended to be sold. An advertisement of this nature
is an offer to such person as shall fulfil the required conditions
as to the highest bid, deposit of 25 per cent. of purchase.money
and punctual payment at the preseribed date aud other preseribed
conditions: and so far as concerns the identification of the
property to be offered for sale, it iy the only declaration which is
authorized or required. The provisions of sections 287, 289 and
200 lay considerable stross on the importance of due publicity
being given to this notice of the intention as to what is to be
sold, and the Code recognizes no other intimation on the subject.

It is urged that the lildv ydd, said in this ease to have been

prepared by the bailiff, was a document required by rules

tramed under section 287 of the Code. But such rules are atb
most directory for the guidance of the Courts in exercise of
their duties, and could not either supersede the provisions of the
Code or impose duties of enquiry upon, or otherwise affect, the
rights or responsibilities of the outside public.

The case of Gowree Kumul v. Surut Chunder,® velicd on by tho
lower Appellate Court, was one relating to a sale held in 185)
and apparently subject to the Code of that year.  Its effect, more-
over, is to declare that a purchaser, receiving a certificate going
beyond the order for sale, cannot avail himself of anything in
the certificate beyond the order. The case of Premw Clhand Pal
v. Puraima Dasi,® also cited by the lower Appellate Court,
appears to have turned upon the construction of section 54 of a
Bengal Act (XTI of 1889), except so far as it held section 816 of
the Code conelusive as to the date from which the title vested.
For the respondents, the case of Moolhya Huruckrej v. Ram Lall,®
‘which appears to have been decided under the Code of 1859, and
which dealt only with the misconstruction of the certificate
based on inferences from irrelevant documents, was relied on.
The case of Lalle Bissessur v. Doolar Chand,™® also relied on -by
the respondent appears to be another decision under the Codeof

(1) (18744) 22 Cal. W. R, 408, (8 (1870) 14 Cal, W, B-. 455,
) (1898) 15 Cal, 546. : ) (1874) 22 Cal. W, B, 181,
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1859, and therefore ruled that the Court, according to its sale
certificate, had expressly sold the rights and interest of the
judgment-debtor alone. ‘

Again, it is urged for the respondént that even supposing the
actual sale was, by the order of the Court directing it and
according %o the proclamation, a sale extending to the interest of
all the five brothers, yet the Court confirmed only the sale of
Yashvant’s interest. A reference, however, to sections 812 and
814 shows that it is the actual sale which the Court confirms,
and not any transaction which by inadvertence, fraud or
collusion may have been described in any reference to the sale
made in a document subsequent theveto, For section 312
requives that if no application be made under section 311, or if
any such be made and disallowed, the Court sknlZ pass an order
confirming the sale as between the parties to the suit and the
purchaser. A subsequent purchaser of the interest of one of
the parties is therefore bound by the sale confirmed, and, if the
sale of that interest has been confirmed, ecannot avail himself of
any misstatement in a subsequent document which purports to
vary the transaction confirmed, The real question in such case,
~under the present Code of Civil Procedure, seems therefore to be
| what was the sale, 4. e., what was bargained and paid for, and that
“must depend not on erroneous statements of what was offered
‘for sale, but on what was actually offered for sale and bid for.
';Whaxt was offered for sale was determined by the order of -the
‘Court and the proclamation, and if the order has been carried out
‘and the property sold accordingly, that sale and nothing else must
be taken to have been confirmed, whatever words of deseription
referring to the transaction may have been inserted in the order
confirming it or in the eertificate stating it. There is no allega-
tion that there is evidence, nor is there any finding, in this case
that the property offered and bid for was anything but the
property ordered to be sold and proclaimed for sale; and I
therefore think that the property sold to the plaintiff was the
interest mentioned in the Court’s order and proclamation, and
that the sale of that property becamne absolute by the order

which confirmed the sals. The result will be that the decree of
the lower Appellate Court must be reversed and that of the Court
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of first instance must be vestored with costs on the defendant
throughout.

StarriNg, J.:—In this case, under a mortgage dated 28th
July, 1901, onc Yashvant and his mother Bhagu mortgaged the
house in suit, which belonged to the family of which they were
members, consisting of Yashvant, his mother and four brothers.
Plaintiff's father sued the whole family and got a decree agains
them for the sale of the whole house. DPlaintiff applied for
exccubion of the decrce against all the defendants in thab suit,
which was granted, and o proclamation was issued for the sale
of the whole property against all the defendants. The plaintiff
purchased the property. Although the order for sale and the
proclamation were in respect of the whole house, yet the Zildy
ydd prepared by the bailiff mentioned the name of Yashvant
only, and in the order for the confirmation of the sale and the
certificate of sale, although the whole property was doscribed,
yet at the end thereof appeared the words “right, title and
interest of Yashvant therein.” On the strengtli of this, three
of the brothers applied that the plaintiff might not be put in
possession of their shaves, but the application was refused and
the plaintiff was put in possession of the house, which he locked
up. Subsequently the defendant brought a suit against the
mother and one of the sons other than the three last mentioned,
and obtained a money decree against them, on which he attached
and sold their right, title and interest in the said house, which
he purchased himself, In execution he was put in sole posses-
sion, the plaintift’s lock being taken off. On this the plmnmﬁ
brought this suit.

The sole question in this appeal is the interest which thp
plaintiff took in the house by his purchase therveof under the
mortgage decree.. There is no doubt that the decvee gave him
the right to have the whole house sold; the proclamation
announced to the world that the Court was aboub to sell the whole
house, and what the Court offered for sale the plaintiff purchased.
That -the Court thought it had sold the whole house iy evident
from the fact that it disallowed the application of the three .
brothers to prevent possession being given to the plaintiff, The
question to he considered is whether the Insertion of the words :
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“right, title and intevest of Yashvant” in the confirmation
of sale and the sale certificate necessarily limits the interest
actually purchased to that possessed by Yashvant in his own
right. It seems to me that there was gross carelessness, at the
least, in the bailliff who made outb the lildv ydéd, and in the clerk
or clerks who prepared for the signature of the Judge the order
confirming the sale and the certificate of sale, in not following the
terms of the proclamation of sale; and I might suggest that it
would bewvell if the Judge himself, when signing such important
documents as these, were to take the trouble to see that the
property deseribed in the documents he signs corresponds with
that proclaimed for sale. On the Original Side I have never
signed a confirmation of sale without seeing that the deseription
of the property therein corresponded with that actually put up
for sale, '

Cuan, then, the words “ right, title and interest of Yashvant”
be held to include the whole of the property ! TFollowing the
principles of the rulingsin the Privy Council, I am of opinion that
they can, 'Those words convey nothing in themselves: surround-
ing eircumstances must be looked at to see what their extent is.
In the present case the mortgage was by Yashvant and Bhagu
only, the former being the eldest member of the family, yet the
Court held that they had the right and were entitled to bind
‘the whole family. Of course it was Yashvant’s act, as the eldest

male member of the family, which bound them. Tuarther,looking

to the fact that the Court evidently intended to sell the interest
of the whole family and the plaintiff to purchase the same, I am
of opinion that what was deseribed under the terms “ right, title
and interest of Yashvant™” was what the Court had already
determined had been validly mortgaged by his act, and con-
sequently what the plaintiff purchased and that to which he was
entitled under the certificabe of sale is the whole house and
nothing -else. Under these circumstances, the defendant pur-
chased nothing by the sale under his decree; as the defendant
in this suit had nothing left in them to sell. -

. The appeal must therefore be allowed, the decree of the lower
Appellate Court reversed and that of the Subordinate Judge
restored with costs.

Degree roversed,
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