
liis own costs of this appeal. Otherwise in default ofsiich payment 
within the period of two monthsj the decree of the District Judge Sit a b a m ;

to stand reversed and that of tho Suhordiiiate Judge restored sheidhab,
with costs in this and the lower Appellate Court on the plaintiffs 
(appellants)»
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APPELLATE CIVIL.

F tffore 3 1 i\ J-udiee CUiandai^arhcii' am i M r. Justice Aston.

1903,KANHAYALxI l BfllKAllAM AND oxiiEr.s ( o r ig im a i  P la iit t i i 'I 's ) ,  Appel- 
LAN'XS, l\^ABIi4R LAXMANSHET YANI (oraaiifA i D e fe itd an t No. 2),
ReSI’ONDEI?’!.*

Morigciffe—'Eedeininion-~Qlog on the equity o f  7-‘ecleinirtlon~~Agrecriiant 
q f sale o f ilie morhjarjctl ])Topert\j siihseij^iienilij to mortgage-

It is open to a moxtgagoi- and laurtgagee to enter into a contract siibsequeiitly 
to t]i0 mortgage for tlie salo of the mortgaged property to the mortgagee, Btit 
it must not be part aud liareel of the original loan or mortgage bargain.

Mmniji V. Chinto (1 Bom. H. C, Ii. 199) followed aud applied.

Second appeal from the decision of Dayaram, Gidumal, District
Judge of Khandesh, reversing the decree passed by E. F. Rego, 
Subordinate Judge at Erandol.

Suit for redemption. In 1848 the plaiiitiff^s grandfather 
Hirachaud mortgaged the house ia question for Rs. SIS with 
possession to Ramchandraj ancestor of defendants 1—>d<. , The 
deed of mortgage was dated the 8th April, 1848; and the mortgage- 
debt was made repayable on the 8th Oetoberj 184!8̂  The deed 
contained a gahan lahmi clause, which provided that if the 
mortgagor did not redeem within the time fixed he should for 
ever be foreclosed. On the 11th October, 1849, the mortgagee 
had the mortgage-deed registered ; and on the loth March, 1856, 
he had it again registered apparently on accomit of some defect 
in the first registration.

The mortgage-debt was not paid within the stipulated period. 
About a year after the time fixed for repayjneni; the mortgagor 
Hirachand being pressed for payment of the inortgage-debt sold 
the equity of redemption to Eamehandra (the mortgagee). No

* Second Appeal ITo. 869 of 1902.
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1903. conveyance or other writing sliowiiig tlie sale was oxcciitedj but
KamsIvI ^  in the mortgagee's boolĉ i tho honse was entered as having been

Narhak purchased and tho mortgage aecouiit was eIo«cd,
On the death of llamohandra (the mortgagee) his property 

was divided among his heirs, and the house in question M l to 
the sliare of defendant 2. <=

The plaintiffs denied tho vSalc to Bamchandra, On tho 7th 
January, 1898, they gave notice to dci‘cn'dants of their hitention 
to redeem. To this notice the defendants gave no reply.

On the 2-tth Angiiat, 1899, the plaintiffs filed tins suit to redeem 
the niortgage of 1S4S.

Defeudant 2 contended that tho plaintiffs had no right to 
redeem inasmnch as the house had been sold to Eamchandra.

The Subordinate Judge held that tho sale by Hirachand to 
Ilamchandra was not proved and ])assed a deereo for redemption 
ordering tliat plaintiffs pay Rs. 878 to defendant 2 within six 
months from this date and redeem the property in snit/^

On appeal tho District Judge reversed the decree, aud holding 
that the house had been sold by the mortgagor to Eamchandra 
diwmissod plaintiffa  ̂ suit. His reasons were as follows ;

I liold on ilio above facts (Iiafc tho aucir[gj|.gor being’ uniwaro of liis Ii'gal riglits 
bclioYCtl ilmt lio was boiiTicl by a f/a/iMW/a/iC! ??/olauMO ; tlrat tlio mortgagee also 
believed that mdc:i.’ tbat fclanso bo (jotild foroelo&'o and become absohxtc owner, 
aii;l that tlio iiiortgfigor and tlu! lao-rtĵ ixgoo being both nnawara of tlie principle 
adoptod aftei'wai'da in 'Ramji v. Qkmh  ( (1804) 1 Bom. II. 0. Ecp. 199) pvoeoeded 
to settle tlae trMsaction; tbat t]io mortgagor did pny Es. 10 or 12 for repairs and 
vriiul up tlio account by solHng ilie lionKt! fcr tbo mortgage-debt.

In tbo present oas;j........ . in consoij,uonco of lus ignorancc of tbo law bo,
(mortgagor) bolioved tbat tl;o u-iortgagi-o bad ii in lni3 x̂ ovrer to foreclose. But I 
go fnrtbor aud finy tbat tboro was a froish trauflaotion alao. It is probable tbat tho 
mortgagor luid. obfcalxied timo after bis default, bijt when tbat tiwe exjDired he 
told the, xuortgageo in. effect j I ain. not Jtblo to pay np and ko I sell you tbo 
laud and I am going to pay yoxi ■what yoa liaYo Hpont on the repairs,” 

According to the Prmtod Jiulgmoiifcs of 1897, pago 75, wo have to seo \yliether,. 
there is any ovidoneo of a froab transaction. Had tlie mortgagee forocloaed at,, 
once on the dato of tbo defjxnlt iu tbe absouco oE Jbo iviorfcgag’or it might baY© 
been said lio bad aotod purely on tlic (jaitmi lakan clatisOj btit tho cvidonce shows 
that ayoar elapsed Iboreafter and tliat thexo wa,-.; distinct sale by the mortgagor. 
I holdj thexefoxo, that I. L. B. 1-i Bom. 78 does not apply to this case and. thera 
is evidence of a frosh ti’ansaotion within tho meaning of the Printed Judgments 
of 1S9V̂  page S'S,,



N a r u a r .

The plaintiffs appealed to the High Court.
8. Ri JBahhale for appellants (plaintiffs);—The lower Appellate 

Court has wrongly held that there was a fresh transaction of 
sale. Even after the alleged sale transaction ,̂ the mortgagee or 
his representatives got the original mortgage-deed registered on 
two occasions. The entries made in hia own books by the 
mortgagee that the property had been sold to him by tlie 
mortgagor are no evidence against ns. Tlie so-called fresh 
transaction took place under a wrong impression of both parties as 
to the legal effect of the galian lahcm clause. The original 
mortgage, therefore, is still in existence and is redeemable:
Umiji v, and d'kkil Ba/mn v. MadliavravS’̂̂

N. 'M. Samarth for respondent (defendant 2) ;-->The lower 
Appellate Court has found on the oral and documentary evidence 
in the case that there was a distinct and independent transaction 
of sale about a year after the gaJomi Idhan clause had come into 
operation. The vsale was no doubt consequent on the r/ahan lahcm 
clause, but it was independent of it. An account was made up of 
the mortgage. The repairs effected by the mortgagee were valuedj, 
and as the mortgagor was to pay the mortgagee the costs thereof  ̂
the amount was added to the mortgage-debt. The valuation of 
the property was made and it was found that the debt and th© 
costs of the repairs exceeded the estimated value of the property 
by Rs. 10 or 12. The mortgagor paid to the mortgagee the 
amount found due, viz. Rs. 10 or 12, to complete the transaction 
of sale, and the parties thenceforward treated the property as 
having been sold. The evidence of those who were present at the 
transaction and the entries made in the mortgagee-’s account books 
at the time justify the lower Appellate Oourt ŝ finding that there 
was a distinct fresh transaction of sale. This is a finding of 
fact arrived at after a careful consideration of the evidence in 
the ease and this Court cannot disturb it in second appeal* Where 
there is such a fresh transaction of sale the equity of redemption 
is lost: Jamrdlian  v. Gonincl̂ '̂̂  The ignorance of the parties
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(1) (1884; 1 Bom. H. G. Eep. 199. (2) {1889J 1-4'Bom. 78,
0) (1897) P. J ,p .  75,

 ̂ 1632-«.f



1903. a,g {;o the legal effect of t liG  (jahan laJian clause is immaterial; 
JvANirAyAi.AL Vishnu v. Kas/iiiUiikJ-^^

SOO THE INDIAN LAW EEPORTS. [TOL. XXViL

V,
NAnilAR. CHANnAVARKAî ., J. law ia well estahlislied thafĉ  though

once a mortgago always a moi'tgage and no clog can be placed 
by the mortgagee on the mortgagor\s equity of .redemption  ̂ it 
is open to both of them to enter into a contract subsequent 
to the mortgage for tho sale of the mortgaged property to 
the mortgagee. That ]')rinciplc v̂ as cminciated by tho Com-t 
of Appeal in England in tho case of Lisle v. Reeve, w h e r e  
Vaughan Williams, L..T., said: I did not understand tli;i
defendant's eouuaol co di,spufco that it ia competent for a morbgagee 
to enter into an agreement to purchaso from the mortgagor 
bis equity of redemption. The only objection to such an 
agreement iSj that it must not be parb and parcel of the original 
loan or mortgage bargain. Tho mortgagee cannot, at tho 
moment when he is lending his money and taking his securitj ,̂ 
enter into an agreement, tho effect of which would be that tho 
mortgagor Kbould have no equity of redemption. Bat there is 
nothing to prevent that being done by an agreement which in 
substance and in fact is subsequent and independent of the 
original bargain.-” Tho decision of the Oourb of Appeal in Lisle, 
V. Reeve been affirmed l>y the House of Lords.̂ '̂  ̂ That
being the laWj and it being in accordancc with the Full Bench 
case of Tiumji v. CJiintô '̂̂  and the other decisions of this Oourt 
following it, it is not clear from tho judgment of the Bistricfc 
Judge in the case before us whether he had the law fully in 
hi.s mijid in holding that the plaintiffs had lost their right to 
redeem in consequence of a frefih transaction between them an<l 
the defendant. The facts found by tlie District Judge are 
.shortly these. The mortgagor mortgaged the property witli 
possession and the deed contained the usual gahan lahan clause. 
The mortgagor failed to pay within the stipulated period, and 
about a year after his failure the parties made up an account of, 
the mortgage and it was agreed that the mortgagor should se l| 
the property to the mortgagee. The mortgagor paid Rs. 10 or 18

(1) (1886) 11 Bom. 174. m  (1002) A. 0. 461,
(2) (1902) lG h, m . (4) q,f.(5d) 1 Boni. H. C. 199. ;



to the morfcgag-ee for costs of repairs and the mortgagee continued. 
in possession as owner. They acted, upon that under,standing for KaxVhay.4lal 
several years. It is this fresh transaction which, according Karhar, 
to the District J udge, extinguished the mortgage and passed the 
property to the mortgagee as purchaser. But though this was 
a fresh transaction the question still remains_, was it independent 
of the mortgage ? Though it is not clear whether the District 
Judge had fully in mind the legal principle to which we have 
referred at the outsetj yet he has found very distinctly that the 
mortgagor entered into the fresh transaction under the belief 
that ho was bound by the galmn lahan clause; and that the 
mortgagee entered into ib because he also believed that he could 
become absolute owner under ifc. The nece.ssary inference from 
that finding is that tho agreement for the sale of the property to 
the mortgagee which the District J udge calls a fresh transaction 
was not a bargain independent of the mortgage  ̂ but was based 
upon the galian kxhan clause in the mortgage-deed. It was 
virtually a transaction enforcing that clause  ̂and. therefore, it 
falls within the principle laid down by this Court in the leading 
case of Ramji v. Ohinto.Q_̂  It cannot be contended in such a case 
that the principle of either estoppel or acquiescence concludes 
the mortgagor and bars his right to redeem. He is not estopped 
because he did not by any declaration, act or omission cause or 
permit the mortgagee to believe that the mortgage had become 
extinguished. The mortgagee was as much responsible for the 
belief as the mortgagor. The parties did, indeed, act for several 
years upon the understanding that the morfcg’age had been ’ 
converted into a sale, but, as held in Ahd%i Rahim y, Madhai'ravJ' '̂^ 
that is not suflScient to extinguish the mortgagor’s equity of 
redemption whore the understanding and the conduct of the 
parties was solely due to their belief as to the gdmn lahan 
clause and was not the consequcnce of any transaction independ
ent of the mortgage. We must, therefore, reverse the decree and 
.remand the appeal to the District J udge for passing a proper 
redemption decree including costs.

Becfee reverml. Case remanded^
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(1) (1S6+) 1 Bora. H, C, 199, (2) (1S89) 14 Bom. 78.


