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his own cosbs of this appeal.  Otherwise in default of such payment
within the period of two months, the decree of the Distriet Judge
to stand veversed and that of the Subordinate Judge restored
with costs in this and the lower Appellate Court on the plaintiffs
(appellants),

APPELLATE €CIVIL.

Before Mp, Justice Chranduperiar and 2 Justice Aston.

KANHAYALAL BHIKARAM axnp orners (or161 4% PLAINTIFES), APPEL-
LaNTs, oo NARHAR DAXMANSITET VANT (origrwar Derexpaxt No. 2),
RespoNpanz.*

Mortgage—Redemption—Cloy on the eguity of redemption—Agrecnent
of sale of the mortyayed property subsequontly tv mortyage.

It is open to a morigagor and mourtgagee to enter into o contract subsequently
to the mortgage for the sala of the morigaged property to the mortyages, DBut
% must nob be part and pareel of the original loan or mortgage bargain.

RBaingi v. Chinto (1L Bom. H. ¢, R. 199) followed and applied.

SeconD appenl from the decision of Dayaram Gidumal, District
Judge of Khdndush, veversing the decree passed by E. I. Rego,
Subordinate Judge at Frandol.

Suit for redemption, In 1848 the plaintiff’s grandfather
Hirachand mortgaged the house in question for Rs. 818 with
possession to Ramebandra, ancestor of defendants 1—4. The
deed of mortgage was dated the 8th April, 1848, and the mortgage-
debt was made repayable on the 8th Oehdber,‘ 1848, The deed
contained a gahen lekan clause, which provided that if the
mortgagor did not redecm within the time fixed he should for
ever be forcelosed, On the 11th Qctober, 1849, the morbgagee
had the mortgage-deed registered ; and on the 13th March, 1856,
he had it again registered apparently on accouut of some defect
-in the firsb registration.

The mortgage-debt was not paid within the stipulated period.
About a year after the time fixed for repayment the mortgagor
‘Hirachand being pressed for payment of the mortgage-debb sold
the equity of redemption to Ramchandrs (the mortgagee). No

* Becond Appenl No, 369 of 1902,
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conveyance or other writing showing the sale was excented, but
in the mortgagee’s books the house was entered as having been
purchased and the mortgage account was clased.

On the death of Bamchandra (the mortgagee) his property
was divided among his heirs, awl the house in question fell to
the share of defendant 2. =

The plaintiffs denied the sole to Ramchandra, On the 7th
Jannary, 1898, they gave notice to defendants of their intention
to redeem, o this notice the defendants gave no reply.

On the 246h Auguast, 1899, the plaintiffy fled this suib to redeem
the mortgage of 1848,

Defendant 2 contended that the plaintiffs bhad no right to
redeem inasmuch as the house had been sold to Ramchandra.

The Subordinate Judye held that the sale by Hirachand to
Ramchandra was not proved and passed a decree for redemption
ordering that “ plaintiffs pay Rs. 873 to defendant 2 within six
months {rom this date and redeem the property in suit.”

On appeal the District Judge veversed the decree, and holding
that the house had been sold by the movtgagor to Ramchandra
dismizgsed plaintifls’ suit, His veasons were as follows :

I 1old on ihe alove facts that tho mertgager being nnaware of his legal rights
belioved that he was bound by o gakan lehon clawse ; that the mortgagee also
believed that wnder that clanse he could foreclose and beeome absolule owner,
anl that the mortgnger and the mortgages heing both unaware of the prineiple
adoptod afterwardy in Ramyji v, Chinto ( (1864) T Bow, H. . Rep. 199) proceeded
to settlo the twranmetion; that the mortgager Aid pay Rs. 10 or 12 for repairs and
wind up the account by sciling the house fer the mmtr_;m,g -debt.

In the present cass .ovi. wev..y In conserguence of his ignorancs of the law he
(mortgagor) balieved {hat ﬂ.c wortgageo had it In i power to foreclose. Bub T
go further and say thab there was o fresh transaction algd, It is probable that the
mortgagor had obtained time after his default, byt when that time expired he
told the morbgageo in effect : “I am not ablo to pay wp and o I soll you the
land and I am going to pay you what you have spent on the tepairs.”

Aceording o the Printed Judgments of 1897, page 75, we have to seo whethor.
thero is any evidonco of o frosh trausaction. Had the mortgages foreclosed at,
once on the dato of the defpult in the absence of tho mortgager it might have
becn said ho had reted purely on the galian Zahar chwuse, but the evidence shows
that ayoar elapsod {horeafier and that there wis o distinct sale by the mortgagor.
I hold, therefore, that 1. In B. 14 Bom. 78 dees not apply to this case and there

is ovidencs of o frogh trangaction within the meo.mng of the Priuted Judomenbsf
of 1897, page ¥5.
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The plaintiffs appealed to the High Couxt.

8. R: Bakhale for appellants (plaintiffs) :~The lower Appellate
Court has wrongly held that there was a fresh transaction of
sale. Even after the alleged sale transaction, the mortgagee or
his representatives got the original mortgage-deed registcred on
two occasians. The entries made in his own books by the
mortgagee that the property had been sold te him by the
mortgagor are no evidence against us, The so-called fresh
transaction took place under a wrong impression of both parbies as
to the legal effect of the galaw lakan clause. The original
mortgage, therefore, is still in existence and is vedeemable:
Rany's v, Chinto® and Abdul Rahim v. Madhavrer.?

N. M. Semarth for respondent (defendant 2) :~The lower
Appellate Court has found on the oral and doctunentary evidenca
in the case that there was a distinet and independent transaction
of sale about a year after the gakan lakan clause had come into
operation. The sale was no doubt consequent on the gakan luhan
clause, but it was independent of it. An account was made up of
the mortgage. The repairs effected by the mortgagee were valued,
and as the mortgagor was to pay the mortgagee the costs thereof,
the amount was added to the mortgage-debt. The valuation of
the property was made and it was found that the debt and the
costs of the repairs exceeded the estimated value of the property
by Rs. 10 or 12. The mortgagor paid to the mortgagee the
amount found due, viz. Rs, 10 or 12, to complete the transaction
of sale, and the parties thenceforward treated the property as
having been sold. The evidence of those who weve present at the
transaction and the entries made in the mortgagee’s aceount hooks
at the time justify the lower Appellate Court’s finding that there
was a distinet fresh transaction of sale. This is a finding of
fact arvrived at after a caveful consideration of the evidence in
the case and this Court cannot disturb it in second appeal.  Where

‘there is such a fresh transaction of sale the equity of redemption

is lost: Janardhan v. Gowind,® The ignorance of the parties

(1) (1854 1 Bom H, C, Rep. 199, (2 (1889) 14'Bom. 78,
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as to the legal effect of the gahan lakan clause is immaterial
Vishouw v, KashinathV

CHANDAVARKAR, J. :-~The law is well established that, though
once a mortgage always a mortgage and no clog can be placed
by the mortgagee on the mortgagor’s equity of redemption, it
is open to both of them to enter into a conbtract subsequent
to the wmorteage for the sale of the mortgaged property to
the mortgagee. 'Thab principle was cnunciated by the Court
of Appeal in Bngland in the case of Lisle v. Keewe,'® where
Vaughan Williams, Tud,, said: “I did not understand the
defendant’s counsel vo dispute that it is compebent for a mortgagee
to enter info an agrecinent to purchasc from the mortgagor
his cquity of redemption. The only objection to such an
agrecinent is, that it must not be part and parcel of the original
loan or mortgage bargain. The mortgagee cannot, abt the
moment when he ig lending his money and taking his security,
enter into an agreement, the effect of which would be that the
mortgagor should have ne equity of redemption. But there is
nothing to prevent that Leing done by an agreement which in
substance and in fact is subscquent and independent of the
original bargain.” The decision of the Court of Appeal in Zisle
v. Reeve @ has heen affivmed by the House of Lords.® That
being the law, and it being in aceordance with the Full Bench
case of Ramji v. Chinto® and the other decisions of this Court
following it, it is not clear from the judgment of the District
Judge in the case before us whether he had the law fully in
his mind in holding that the plaintiffs had lost their right to
redeem in consequence of a fresh transaction between them and

the defendant. The facts found by the District Judge are

shortly these. Uhe mortgagor mortgaged the properby with
possession and the deed contained the usual galen lakan clause,
Tho mortgagor failed to pay within the stipulated period, and
about a year after his failure the parties made up an account of,
the mortgage and it was agreed that the mortgagor should sellg

the property to the mortgagee. The mortgagor paid Rs. 10 or 12

(W (1886) 11 Bow, 174, © (1902) A, C. 461,
© ) (1902) 1 O 63, - ) (1564} 1 Bom. H. C. 109,
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to the mortgagee for costs of repairs and the mortgagee continued
in possession as owner. They acted upon that understanding for
several years. It is this ““fresh transaction” which, according
to the District Judge, extinguished the mortgage and passed the
property to the mortgagee as purchaser. Bub though this was
a fresh transaction the question still remains, was it independent
of the mortgage ? Though it is not clear whether the District
Judge had fully in mind the legal principle to which we have
referred at the outset, yet he has found very distinetly that the
mortgagor entered into the fresh transaction under the belief
that he was bound by the gaken lafan clause; and that the
mortgagee enbered into it because he also believed that he could
become absolute owner under i6. The necessary inference from
that finding is that the agreement for the sale of the property to
the mortgagee which the District Judge ealls © afresh transaction ”
was nobt a bargain independent of the mortgage, but was based
upon the gakan lokan clause in the mortgage-deed. It was
virtually a transaction enforcing that clause, and, therefore, it
falls within the principle laid down by this Court in the leading

case of Ramji v. Chinto.qy 1t cannot be contended in such a case

that the principle of either estoppel or acquiescence eoncludes
the mortgagor and bars his right to redeem. He is not estopped
because he did not by any declaration, act or omission cause or
permit the mortgagee to believe that the mortgage had hecome
extinguished, The mortgagee was as much responsible for the
belief as the mortgagor. The parties did, indeed, act for several

years upon the understanding that the mortgage had been

converted into a sale, but, as held in A8dul Ruhim v, Madhorrav,®
that is not sufficient to exiinguish the mortgagor’s equity of
redemption where the understanding and the conduct of the
parties was solely due to their belief as to the gakan lakan
clause and was not the consequence of any transachion independ-
ent of the mortgage, We musi, thevefore, reverse the decree and

remand the appeal to the District Judge for passing a proper

‘redemption decree including costs.

Decree reversed, Case remanded.

() (1864) 1 Fom. H, C, 199, (@ {1889 14 Bom, 78.
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