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For this reaaon we reverse the conviction and sentence and
acquit the applicant, and direct the fine if paid to he refunded.
This will leave the Commissioner free to take sucli further steps,
if any, as he may he advised in the matter ami as may he legal.

APPELLATE CIVIL,

Before M r. Jtistice Parsons and Mr, Justice Bamde.

SHIVMUETEPPA (oRiaiNAL Dependant No. 2), Appellant, v. VIEAPPA

and others (oeiginal Piaiktiffs and Defendants), Eespondents;* .

Hindu law—Fartition—JSuit lij apurchaser of a oo-sharefs interest for jpartllion
of a speciiic part of joint ~rrojperty—HIgM (f defendant oo-sharevs i.0 reqgidra
ageneral partition—Rides as to loartition, general and partial.

Where a oo-parcener or a purchaser of the rights of a co-paroener sues for
partition, the partition must be general: a stilt for a partial partition of a single

property will not lie.

Second appeal from the decision of L. Crump, Assistant Judge
of Dhflrwar.

Suit for partition. PlaintiSs sued for partition oi; a certain ware-
house in which they claimed a half share. Tliey alleged that it
was the joint ancestral property of the first and second defend-
ants ; that the right, title and interest therein of the first de-
fendant had been sold in execution of a.decree and purchased by
their (the plaintiffs’) ancestor in 1880, and that they (the plaintiffs)
were now in joint possession -with defendant No. 2.

Defendant No. 2, who alone defended the suit, pleaded (inter
alia) that, besides the warehouse, there was other family property
belonging jointly to himself and defendant No. 1 which ought to
be included in the present partition suit; that g general partition
QUght to be made of the wdiole of the joint property ; and he pi'ay-
ed that his share thereof should be ascertained and allotted to
him.

The Subordinate Judge awarded the plaintiff a half share of
the warehouse, without ordering a general partition of the joint
property as prayed by the second defendant.

# forcond Appeal, No, 164 of 1898.
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This decision was upheld, on appeal, hy the Assistant Judge.
His reasons wwvero as follows

“FriiM facie the share of defandaiifc Ifo. Imay be more or less tliaii one-talf,
bxit 1 see no reason why a general loartitiou need he decreed in order to ascer-
tain it. In the present suit defendant No. 2, who is the only appellant, has
limitted through his pleader that he hag no objeotlon to half of the property in
guit being awarded to j)laintiff.

“ Further, it maybe pointed out thatthe bulk of the ancestral property is
admittedly in the possession of strangers, and is not available for partiticn,
and could not, therefore, be brought into the hocthpot, even if a general parti-

tion were ordered.

“ It appears to me that th3 Subordinate Judge lias laid down a con’ecfc
principle in dealing with this case. Ho says, ‘ the equities are to be ascertained
by taking evidence, and then giving to the purchaser what equitably can ba
given consistently with an imaginary general partition-” This principle appears
to me to be laid down in Jlarihlmrtlii v. VitJialO') and Gadadkdr Balvant”).
In the present case | fail to see that it has been improperly applied, as it is clear
that defendant No. 2 does not dispute the fact that a half share of the warehousa
in suit would fall to defendant No. 1, if a general partition were made.”

Against this decision defendant No. 2 preferred a second

appeal to the High Courts
Shamrao FitJial for appellant.
N, 0, Chandavarhar and V, G. Bhandavkar for respondents.

Paesoxs, J. — For the purposes of this suit it will be sufficient
to state the foliowing facts, The defendants Nos. 1 and 2 are un-
divided brothers. The plaiatiffd bought at a coart sale the right,
title and interest of the defendant No. 1 in a warehouse and thej
brought this suit to obtain a half share of it partitioned oU and
given to them. On the objection of the defendant No. 2 that the
whole of the joint property should have been brought into suit,
and the persons in possession thereof made parties, twelve persons
were joined as co-defeudants and a list was filed showing the joint
property which consisted of 4 houses yalued at Ils. 5650 and
10 fields assessed at Rs. 199-6-0 (Exhibit 11). Any defect, there-
fore, that may have CKisted in the suit as originally filed was
thus cured.

The defendant No. 2 further claimed* that there should be a
general partition made of all thejoint property and that his own
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share in it should be ascertained and given to him. The Judges of
both the lower Courts refused him this relief. They were of
oijinion that there was no necessity for a general partition™ as it
m\es clear that a half share of the warehouse in suit would fall to
the defendant No. 1, if a general partition were made.

The Judge of the appellate Court thus puts the case:—

“ It appears to mo that tlio Suloi’dinato JJudgo lias laid clown a corroct
principlo in dealing Avith tliis suit. Ho says °‘tlio equities aro to bo ascer-
tained by taking evidonoo * * * and tlicn giving to tlio piircliaser-wbat
equitably can be given consistently 'with an imaginary general partition.’
This principle appears to mo to bo laid down in Harihliarthi vy.
and GMdadi\>ar v. Hahoant™h In tbo present snit | fail to sco that it has
been improperly applied, as it is clear that defendant No. 2 does not dispute
the fact that a half share of the warehouse in suit would fall to defendant No, 1
if a general partition wero made."

It appears to us that that might be a correct mode of disj)os-
ing of a casa where no one of the co-parceners excd”™t the pur-

chaser wished a partition, but that the principle cannot be ap-
jjlied where, as here, a general partition is desired and asked for.
The general rule is that a suit for partial partition will not lio.
See llarihhariU v. Vit7ial*“\ This was found in practice to work
very hardly upon the purchaBer and upon the members of the
joint family, and the evident desire of the Courts here was to
give a purchaser his rights without creating a disruption of the
joint family and its i”roperty against the wishes of the latter.
For this purpose they iutroduced the principlo of an imaginary
general partition as in GailadJiar v. Balvant™\ and doubtless that
principle can be applied in suitable cases. Where, however, the
members of the family themselves desire ageneral partition, we
do not see how that prayer can be refused. It is the right of
every defendant in a partition suit to ask to havo his own share
divided off and given to him, and the fact that the partition suit
has been brought by a purchaser cannot alter or annul that
right. The objection raised by the SubQrdinaie Judge that tho
defendant will get his share without any costs to him in court
fees, is not sound. A defendant claiming a share on partition

(i) P; J, for 1882, p. 148. (~'P. J. for 1883,;p. 250,
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IS™ qua tliafc claim, in tlie position ol a plaintiff and could be
called on to pay court fees on the yalue of Ms claim. We have
dealt with the poiats involved iii this appeal very recently (see
Miirarra--) v! Sifara Abdul Kadar y. JSapulliai™), and we have
nothing to add to what we then said.

We think that in the present case the appellant (defendant
No. 2) is clearly entitled to have his own share ascertained and
partitioned; and we, therefore, reverse the decrees of the lowel’
Courts and remand the case to the Court of first instance for
retrial. All costs incurred to be costs in the cause.

R anade” J. :—In this case™ one Chanappa, the ancestor of the
respondents (plaintiffs ISTos. 1— 12) purchased the right, title and
interest of respondent No. 13 (original defendant No. 1) in a
certain warehouse”™ and obtained possession of the same through
eCourt. The appellant (original defendant No. 2) was brother
of respond”™t No. 1.3, and on his application he was placed in
joint possession of the warehouse along with the auction-
purchaser Chanappa. The respondents Nos. 1— 12 sought in this
partition suit to recover respondent No. 13’s half share in the
warehouse, and the |)laint stated that, besides the warehouse in
dispute, the original defendants Nos. 1, 2 owned other joint
property.

Appellant (defendant No. 2) did not object to the division of
the warehouse, but he insisted that, besides the warehouse and
the properties stated in the plaint, he and his brother (defendant
No. 1) had other properties, which had been mortgaged and
sold by the latter to strangers, and thcso properties should be
included in the suit, and the persons in possession joined as
parties to the suit, and a general partition made of the whole
property including the warehouse. The necessary parties were
added, and the plaint amended so as to include all the properties
alleged to be jointly owned by the two brothers. The Court of
first instance held that, though these other properties so included
had to be considered along with the warehouse in dispute, for
the purpose of fixing the judgment-debtor’s proper share in the
property purchased by the plaintiffs, no general partition of the

a (1898) 2f Bom., 184. t2) (1898) 23 Bom., 18S.
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entire property could be ordered in this siiit at the instance of
the appellant; and that the division should be confined to the
warehouse only, in respect of which it was ordered that respond-
entsj plaintiffs Nos. 1—12" should recover a half share as belong-
ing to the judgraent-debtor.

This view was upheld by the District Court in the appeal
brought by the only ap])ellant who objected to the decree. The
same appellant in the present second appeal before ns contended
that he had a right, under the circumstances, to require the
Courts below to order a general partition such ns he demanded,
as all the necessary parties liad been joined in the suit, and the
whole of the joint property had been included in the amended
plaint, and was thus available for division among all parties.

It appears to me that, under the circumstances of this case,
the appellant’s contention is well founded, and the appeal mus(3
be allowed. The Courts below have obviously mad”™ a mistalie
in holding that the appellant did not object to the division of the
warehouse in dispute. Ilis admission appears to have been made
with the qualification that the division of the warehouse should
be accompanied by a general partition of the whole of the joint
property. The appellant’s contention seems to have been all
along that as his brother, the judgment-debtor, had mortgaged
and sold the joint property on his own responsibility, his share
in the particular warehouse in dispute could not be determined
without considering all the equities arising between the claims of
the appellant and his brother. The Couit of first instance, ap-
pears to liavG at first acted upon this view when it allowed the
plaint to be amended, and now parties to be added. * In. finally
disposing of the case, however, it appears to have changed its
first view, and it came to the conclusion that a general partition
could not be claimed in this case by the appellant, and that the
«actual division must be confined to the particular warehouse in

dispute. This was clearly based on a mistalcen view of the law
.of partition.

Leaving aside for the present the subsequently added proper-
ties, which were not in the possession of the appellant and his
brother; the appellant had clearly a right to insist on an actual
partition of the properties first mentioned ill the plaint, which
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were admittedly in the'possession' of his brother. ' Supposing
thtafc tlie judgment-debtor, whose rights bad been purchased by
Chanappaj had himself sought to recover possession of an equal
half share of the Warehouse, he could only have done so by bring-
ing a suit for general partitioUj including therein all the proper-
ties in the possession of both the brothers. A suit will not lie
for the division of any single property, and the only remedy

iIs by general partition—Nanahhai v, Nathahhai IrimbaJc
v. Narayan ; Yc7ikatesh v. Ganpaya ; Go”al v. Narnapa ;
Havidas v. Pra?i Naili The only exception recognisedl to

this general rule is where any portion of the joint property

not in the possession of any of the co-parceners by reason of its
being in mortgage with third parties”™ in which case such mort-
gaged property, if not available for immediate partition, may be
excluded from the partition suit—BalJcnsJina v. Hari SJianhar™ |
Narayan v. Pancliiraiig With this exception; as also wliere any
I”roperty is within the jurisdiction of'a foreign;Court, a mem-
ber of an undivided family, suing his co-parceners for partition’,
must bring together into hotchpot the whole of the property in

his possession—Hari v. Gaiqgiatrav The whole property and.
all the parties must be represented in a partition suit— Chliotihibi
v. PacJi/iahi Similarly, when a co-parcener brought a suit to

recover his moiety of a particular property which another co-par-
cener had mortgaged to a third party, it was held that no such
Buit would lie for a defined moiety, as, on an equitable adjustment
of the right of the sharers, the whole of the property in-dispute
might be left in the hands of the mortgagee by assigning- it
to the share of™the mortgaging co-parcener—Daji v. Aha Oof
course a co-parcener is free to abandon any portion of the pro-
perty to which he has a claim, but he cannot be permitted to do
so if bj such action he throws a disproportionate burden, on the
portion of tlio estate alienated or mortgaged by him— Wamnayji

a) (1S70) 7 Bom. Il. C. R., 46*. {O (1871) 8 Bom. H. C.R,, 64..

& (1874) 11 Bom. H. C. E,, 69~ (7) (1875) 12 Bom. H. C. E., 148.

m p. j; for 1876, p. 110. 8 (1883) 7 Bom., 271

@ P. J. for 18S3, p. 3. ) N 9 P. J. for 1892, p. 112.

(6) £1886) 12 Oalc.j66G. = (10) P. J.forl89B,p.290. ;n

<n) P. J. for 1883, p. 337.

mi8cd

SHTMUB-
A

Virappa',



Shivmuk-
teppa

V.
ViBAPPA

THE INDIAN LAW REPORTS. [VOL. XXIV.

mSuch being tlie stafce of the law as between co-parceners and
those who derivo rights under them”™ the same principle must
hold good in suits where an execution purchaser sues for a di-
vision of' a particular property purchased by 'him from one of
the co-parceners. In VenJdiafarama v. Meera where a
purchaser of a joint co-parcerior’s share in a specific portion
of tlie property sued to obtain a division of that property, it
was held that such a suit did not lie. The purchaser of a co-par-
cener”s share can take no higher right than his vendor possesses,
and that is not a right to a certain share in each particular pro-
perty, but a joint right with other co-parceners to the ownership
of the whole with an incidental right to obtain a partition. This
view was given effect to in a later decision of the same Court
—PalaniKonan v. Masaliona¥V', Venhayya'”, Lalcsh?)iayva™\
In a decision of this Court in TJdaram v. Bami> the rule was
laid down that the purchaser of an undivided co-parcener can-
not, before a partition is made , insist upon fhe possession of
any particular portion of the undivided estate. Westropp, C.J.,
laid clown that in such cases partition must be of the whole of the
family property, and it must be made in a regularly constituted
suit to which all the co-parceners must be made parties. The
Calcutta High Court has also held that there can.be no partial
division of family property— Rad/ia Glimni v. Kripa Sindlm
This deci”™on was questioned on another point in Upendra Narain

v. Gopec NatJi but that point has no bearing on the present
dispute.

These rulings leave no doubt that both when a co-parcener
himsfelf, or the purchaser who obtains his rights, brings the suit,
no suit for a partial partition of any single property can lie, ancl
that the partition must be general. Both the Courts below rely
chiefly on the decision of Mr. Jutice West in Gadaclhar v. Bal-
vant It was, however, not a case of partition, either partial
clf general, but a contest between two purchasers about four fields
which one of them had bought from two brothers, and the other

P) (1889) 13 Mad., 275. (0 (1875) 11 Bom. I1. 0 R., 76.
(2 (1896) 20 Mad., 243. (5, (1870) 5 CIL, 47"
O (1892) 16 Mad., Jgi (0 (1883) 0 Cal., 817.

(7). P. J. f0i-1883, p. 2BOt
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tad bougKfc the same four fields before from a third brother, and - 1899.-

au account had to bo taken to ascertain each brother”s parti- bniv3ira>

cular share in the four fields. . TEP‘]A
VIiEArrA.

Ifc is clear £roin*a re\iew of the authorities noted aboYQ that the .
appellant was entitled to require the Court to proceed with the
partition inquiry, and fix the appsllaut”s share in the family j)roper-
ty. As the property not in the possession of the brothers has been
included in the plaint, and the necessary parties have been joined,
there is no particular reason, if the appellant iiays the additional
court-fees, why the whole claim should not be dealt with as in a.
regular partition suit™ and appellant’s share in the whole family
property determined.

I would reverse the decrees of the Courts below, and remand ,
the case for passing a regular partition decree after due inquiry.

APPELLATE CIVIL.

Before Sir L. H, JenJcins, Chief Justice and Mr, JtisUce Candy,

DEVJI (okigtnal Defendant), Appeliant, K SAMBHU and anotheb.

(oBiGINAL Plaintiffs), Eespondents.* 1899-

August 31.
Hindu law— Joint family—"Father's debt— Ziabiliiy of family joroperiy—
Decree agaiyist widoto for husband’s <lelt— JExecution sale— Minor sons

hound ihotigh notparlies to suit.

One Gbanu died leaving liim surviving a widow and two minor sons. TIlio
widow mortgaged somo lands and a house to pay of¥ a debt duo by ter husband.
Subsequently a money decree was passed against lierfoi- anotlier debt duo by lier-
husband, and the greater part of the mortgfiged property was sold in execution,
and the equity of i”edemption thereof wYs purcliased by the moi'tgageo (lha
defendant). The sons were not parties to the suit in execution proceedings.

The sons afterwards brought this suit claiming that not having been parties
to tho suit their interests were not affected by the sale and praying for redemp-

tion. The lower Cotirts allowed the claim and passed a decree for tlio plaintiffs.

On second appeal,

Held (reversing the decree and remanding the case) that the Courts in deter-
mining the effect of an execution sale must look to the substance of the trans-
action. The question was whether the debt for w'hieh the pi'operty-.-was sold -

was a. joitit'igim}ly debt, and whether it was the equity of redemptioii in the

n ) f Seoord Appeal, PravilD of, 19081



