
APPELLATE OIVIL.

VOL. X X ra .]  BOMBAY SBfflES. 267

Bejhve M r. Jiisllce Chandavcirhm' and Mv. Justice Aston.

BA.LAJI IfS’AHAYA'N GOKHALE (o bigin a l  P la in tiitf), AppELtAira, v. 1903.
jNANA b in  BABAJI GHATGE A3STD o th e e s  (oeig-ih’ai; D e fb jtd a it ts ) ,  January is.
Eespondekts.*

B.inilu Law —Joint Hindu fam ihj—Manager—Arhifrafion~^Power qf 
m mager to re fir  a clls^ute to arhitratio%—Award—Mi-nors "bowid hij 
the award.

A. manager of a. joinfc Hindu family) evoa wlien lie is aiot tlie father, lias the 
power to bind tbe family by a reference of a dispute witb any outsider regarding 
any family property to arbitration, provided sucb reference be for the beuolit of 
tbe family. Minors in tbe family are bound by tbe reference and conseqvieutly 
by tbe award made upon it.

Second appeal from tlie decision o£ G. C. Whitwoi'Ui,
Bisfcricfc Judge of Sataua, reversing the decree passed by Rao 
Scibeb N. V. Samant, Subordinate Judge at Uabimatpur,

Suit to recover possession of certain laud.
Tlie land in question belonged originally to one Babaji 

Ghatge, who mortgaged it with possession to the plaintiff.
Shortly afterwards tbe j)laintiff leased it to Babaji under a 
written habulayat (lease) dated the 10th November, 1888.

Babaji died about the end of 1889 leaving behind him four 
sons: (1) ‘Nana, (2) . Ganu, (3) Narahari^ and (4) Dayanu 
(defendants 1— i). Of these JSTarahari and Dayanu were minors 
at Babaji’a death and at the date of the suit.

On the 28th Marchj 1890, a decree in terms of an award was 
made between the plaintiff and the heirs of Babaji, by which 
the heirs of Babaji were ordered to pay to the plaintiff 
Rs. 19,731-15-0 and interest and costs on the 28 bh Aprib 1890, 
and to , redeem the property: in default they were to stand 
foreclosed. To this decree the sanction of the Court under 
section 462 of the Oivil Procedure Code (Act XIV of 1882) was 
not obtained.

Default was made, ^he plaintiff thereupon claimed to be 
owner of the property. «

* Second Appeal No. |S03 of 1902»



1908. In 1S97 plaintifi brought this snit against the heirs of Babaji
to recover possession of the land. It was contended {inter alia) 

Naka. award was not binding on the minor defendants.
Defendants 1 and 2 further contended that the decree was 
collusive.

Defendant 4 (Dayanu) had been given in adoption in another, 
family in 1892 and had ceased to be interested in the matter.

The Subordinate Judge found that tho decree was binding 
except as against Narahari (defendant 8) who was a minor; and 
(without further regarding Dayanu (defendant 4) as he had 
passed out of the family) declared tlie plaintiff to be the owner 
of two-thirds of the property.

On appeal, the District Judge held that Narahari was not bound 
by tho decree •, that the adoption of Dayanu (defendant 4) having 
taken place in 1892  ̂that iS; after the date of the decree, plaintiff 
was not entitled to his share; that tbe deereo was not collusivc; 
that the compromise was grossly negligent of the minor’s 
interests; that Dayanu^s share would pass to the coparceners 
and not to the plaintiil; and that joint possession could not be 
decreed to the plaintiff. He therefore reversed the decree passed 
by the Subordinate Judge and dismissed the plaintift^s suit.

Plaintift' thereupon preferred a second appeal.

N. M. SamartJi for tbe appellant (plaintiff) :—The Courts 
below have based their decision on tli<> ground that no sanction 
was granted by the Court under section 462 of the Civil Procedure 
Code (Act XIV of 18S2) when the decree was passed in terms 
of the award. This, wo contend  ̂ is wrong. Section 462 of the 
Civil Procedure Code (Act XIV of 1882) applies to awards made 
in the course of a su it; it does not apply to an arbitration not 
arising out of a pending su it: VifMldas v. DaUarcmS^^ In the 
present case there being already a decree tho defendants ought 
to have filed a suit to set it aside within tho period allowed by 
law. As defendants they cannot be allowed by law to take up 
a position which would not now be open to them as plaintiffs. 
Botla the Courts below have found as a fact that there was 
neither fraud nor collnsion as to the reference to arbitration^ or

288 THE INDIAN LAW REPORTS. [VOL. XXYlL

(1) (1901) m  Bom. 298.



as to the award, or as to the final decree in terms of the award.
That heing sô  it is not right in law to disregard the final decree Ba-daji

merely because some terms of it are not so favourable as they nIn-a.
might have been. It has been found that all the defendants
were properly represented. Respondent 3 was not really a minor;
the lower Court is wrong in thinking he was a minor. Even
assuming that he waŝ  the decree is good as against him. His
adult brothers as managers of the family had authority to bind
the whole family by a hond fide reference to arbitration. The
referencOj the award aud the decree were all beyond suspicion and
for the benefit of the whole family, including- the minor members^
if any. Mahadev v. Krishnahai is not strictly applicable to the
facts of this case. The view of the law laid down therein is
impliedly dissented from iu Titlialdas v. BaUm'aniA-'^ In any
case we are entitled to possession; our mortgage being a mortgage
with possession and our present suit being within twelve years
from the date of the mortgage.

Ji. 11- Kdhar for respondent 3 .'—It is found that respondent 3 
was a minor when the decree was passed. Admittedly no 
sanction was given under section 462 of the Civil Procedure 
Code (Act XIV of 1882). Under these circumstances sanction 
cannot be implied from the mere fact that a decree has been 
passed : Vimpalahappa v, ShidappaS '̂> The procedure prescribed 
for passing decrees on awards resembles the procedure to be 
followed in passing decrees iu suits : and even in the latter case 
the sanction of the Court is essential under section 462 of the Civil 
Procedure Code (Act XIV of 1882) i MaMdei) v, KfisIinabaiS'^^

Even assuming that the Code of Civil Procedure (Act XIV of 
1882) does not apply, the Court is bound to see that the interests 
of the minors are safeguarded; In  the matter o f Romon Kissen 
BeU y , MimoUll The sole test in such cases is, was tho
compromise for the benefit of the minor ? If not, the Court 
cannot Uphold ib: Lalla Bim&eedlw v. Koonwaf Bindesdree 
SififfhS^  ̂ The minor defendant having been in possession of his 
share all along, the decree was nothing more than b, brutum
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1903. ftilmen, so far as lio was concerned. Ho was not bound to get it
'"" uAi.Aji set aside ; O f f  v. 8midra FandiaS' '̂^

'V.
Nana, b . A , 'Bhagimt for the remaining respondents.

CHiiNDAVARKAB, J . T l i e  principal groimd onwhicli tlie decision 
n this second appeal turns  ̂ and on which the District Judge 

has rejected the claim of the plaintiff for possession^ is that the 
decree for foreclosm'e obtained by the plaintiff in Marchj 189 0, in 
terms of an award is not binding on defendant o (Narahari) and 
defendant 4 (Dayann) who were minors at the date of the award. 
It is found that tho family to whicli these two defendants 
belonged consi.sted of themselves and tlicir brothers  ̂ Ganu and 
Nana (defendant 1), when the reference to arbitration was made  ̂
and that Ganu and'Nana wore tho adult members of the family
at the time. It is not contended, nor has the District Judge
found, that in an undivided Hindu fannly consisting partly of 
minors  ̂ the manager of it has no right to refer any matters in 
dispute to arbitration even though such reference be for the benefit 
of the family. In Jay mi Nath v. Mcmnu Edge  ̂O.J.̂  held
that as a father in a joint Hindu family as manager fully repre
sents the family, and, in the absence of fraud or collusion, his acts 
are binding on the other members of the family, ifc is competent for 
him to refer any dispute with reference to any matter, in which tho 
family ia interested, to arbitration. We are of opinion that the same 
principlewould hold good in the case of a manager of a joint family 
where such manager is not the father ,̂ and he would have power 
to bind the family by a referouee of its dispute with any outsider 
regarding any family property to arbitration, provided such 
reference bo for the benolit of tho family. Any minors in the 
family would be bound hy the referenee and consequently by the 
award made upon it. The District Judge has not in the present 
case impugned the award on the ground of any want of power 
in the adult members, who were manager.  ̂ of the defendant's 
family, to refer the dispute with the plaintiff to arbitration. 
What the District Judge holds is that the award is bad and not 
binding upon the defendants who were minors at its datê  because 
some of. its tetins are not beneficial to those defendants* But
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the award o£ aix arbitrator is the decision of a quasi-judicial __
ti'ibunal and cannot be questioned as invahd merely on the B a l a j i

ground that its terms are not favourable to one of the parties to jTAiiA.
it. What the District Judge really means, perhaps, is that before
passing a decree in its terms the Court in which the award ŵ as
filed ought to have considered the question whether it was for
the benefit of the minor defendant as required by section 462 of the
Civil Procedure Code. Mr. Kelkar for defendant Noi 3 has taken
up that position hero aud relied upon the decision of Parsons and
Ranade, JJ., in Ilaliadeu BallcrisJina Kdhar v. K n s J m i l a i That
decision was cited in Vithalcla-s Ganpat v. DaUarcini limmliaiulrap''^
in which the learned Chief Jastice and Chandavarkar, S., held
that scction 462 obviously eontomplates tho existence of a
guardian and a pending litigation ’■’ ; and has, therefore, no
application to an award filed in Court for having a decree passed
in its terms. As to the decree passed in this case in terms of the
award,, it is found by the Courts below that there was neither
fraud nor collusion as to it, as there was none as to the reference
and the award themselves. Before the decree was passed, a
guardian ad litem had been appointed to represent the defenc|ants
who were minors, as required by the Code of Civil Procedure. The
minor defendants werê  therefore ,̂ properly represented, and the
Court accordingly passed the decree. It is not suggested that
the decree was not in accordance with the provisions of the Code
of Civil Procedure relating to arbitration. If the reference to
arbitration was proper in the sense that it was for the benefit of
the minors, the Court was bound to pass a decree in terms of
the award passed on that reference, if there was none of the
objections to the award pointed out in the chapter on arbitration
in the Civil Procedure Code. There was no duty imposed on the
Court at that stage of considering whether the terms of the
award were for the benefit of the minors. The imposition of
stich a duty on a Court where the reference itself is not impugned
as fraudulent or unauthorized would practically mean either that,
where there are minors in a Hindu joint family, its manager has
no power in any case to refer any dispute to arbitration, or that,
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tliougb. lie can refer, the award would bo iing'atory if any of its 
temis are uiifavoiirable to the minors. There is no law which 
lays down that as the principle governing in such cases or which 
contemplates such a result. As held by tho Privy Council in 
G/mlam KJian v. Muhammad H a m m P  “̂Hhc principle o£ finality 
which .finds expression in the Code is quite in accordance with 
the tendency of modern decisions in this countiy. The time has 
long gone by sincc tho Courts of this country showed any 
disposition to sit as a Court of Appeal on awards in respecl; of 
matters of fact or in respect of matters of law : see Adams v. 
Great North of Scotland liailiDay Comfmiij!’

For those reasons we reverse the District Judge^s decree and 
award the claim with costs throughout on the respondents.

Decree reversed.
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Bv.foro Mr, Justice CliandavarJcar and Mr. Jm ticc A don.

190;l, SITAEAM  A l^A JI IvODE (o e ig ik a l IX efbkdakt 3STo. 1), P iA ra iiM ’, v. 
J a n m r ^  S IIE ID H A E  .‘\N A N 'r PRABHTJ and  oTnians (oTciam Aij Pi,.uwT.t5’PS anb
—— --- :---- DKFijyDAWTe IS'OS, 2 and B),

Jhrl'ja jje— ’Discharge o f  moriyaf/o•^Doath o f tnoHdafjcti.— 'Scirs of mortgagac— 
F a p n cn t o f inoft gaffe dM>t to ona of the heirs.

Wlioro pi’operty is mortgagod to ;i person who Mulisecĵ uently dies loavrug 
two or inoro licira jointly entitJed to liis ustate, paynient made hyj the moi't- 
gngor of tlie amoimt due ou tlie mortgage to ono oi: {Iiomo licirs, without the  
ciouciu'venoe of the rest, docs not amount to u valid disoliargB to tlio 
mortgagor.

SecOx'jd appeal from tire deci.sion of T, Walker, Distiict Judge 
of Ratnagiri, reversing tho decree passed by ]^o 8dlieb N* B. 
Mujnmdarj Subordinate. Jiidg'e of Devgad.

One Vasudev Balkrishna (ancestor of plaintiffs) owned one-sixth 
share in the khoti villages of Bliarni and Ohafet. This share 
lie mortgaged with possession, to Apashet in 1880 for Rs, 799, '

* b'ecoml Appeal No, 318 of 1902,


