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1903, itself and the property of the deceased vests in him from the
“Jumavere  moment of the testator’s death. In England any person having
an interest or appearance of an interest may call on the executor-.
to exhilit an inventory and account, and a probable or contin-
gent interest is cnough: see FPhillips v. Bigneld®; Myddieton
v. Rushout® ; Rymes v. Clarkson.® 1t seems to me that if the
property vests in the cxecutor he has an appearance of an
interest at all events, And inasmuch as he may at any time
apply for probate, he has a contingent interest sufficient to entitle
him to call upon his co-cxeeutors to account. I therefore must
decide this peint in favour of the applicant.
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BALKUKIBAL

Citation made absolute.

Attorneys for applicant— 2essrs. Payne, G’z’Zbert, Sayant and
Mooss
Attorneys for opponents—DXessrs. Sovalsi and Jehangir.

() (1811) 1 Phil, 230 p. 241, @) (L797) Ihid 244,
() (1809) Ihid 22 at p. 37.

APPELLATE CIVIL.

DBerore M. Justice Clandwvarkay and M. Justive Aston.

1908, CHINTAMAN NILKANT AND saNOTHER (ORIGINAT PLAINTINFR), APPRLTANTS,
January 0. v, GANGABAT Axp orirnns (ORIGINAT DEruNpanTs), ResroNpmyms ¥

Practice—Pirocedure~~Civil Procedure Code (Aot XTV of 1882), sections 368,
844 and 583—Appeal-—Death of joiat appellant pending apponi—Legal
representatives of decensed appellant nol brovwght on the record—Appeal
proceeded with by surviving nppelbiat—Power of Courtto hiar the appes]
cnd reverse whole decrec,

In o suit for pavfition, the lower Courb passed o decree for tho plaintiffs,
Two of the defendants, who denied the plaintiffs’ vight and elaimod the property
as their own, filed a joint appenl. Pending the appeal ons of thew died, and
her vepresentatives were not brought ou the record, The surviving appellant,
however, proceaded with the appeal and, at the hearing, the deeree of the lower
Court was veversed and the” plaintiffy’ suit dismissed. The plaintiffs ﬁl@{l a
second appeal to the High Court and eontended that the lower Appellate Court
ought not to have heard the appeal inasmueh as it had abated, or ab all events
that that Courb had no power to xeverse the lower Court’s decree so far ag it
related to the decensed appellant. ‘

% Socond Appeal No, 596 of 1900,
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Held, that, as the two defendrnts had appealed on grounds common fo them
both, the lower Appellate Court had power to hear the appeal and fo deal with
the whole suit under section 544 of the Civil Procedure Code (Act XIV of 1882).

SECOND appeal from the decision of Rdo Bahddur Mahadev
Shridhar, First Class Subordinate Judge of Ratndgiri with Appel~
late Powers, reversing the decree of Réo Sdheb K. H, Kirkire,
Second Class Subordinate Judge of Vengurla.

Buit for partition. The plaintiffs sued for a fourth share of the
property in question. Of the defendants (of whom there were
fourteen in all), some admitted the plaintiffy’ claim and demanded
thelr own share in the property; others were merely tenants and
did not appear. Two of the defendants, however, viz. Gangabai
and Anpurnabai (defendants 10 and 11), denied the plaintiffs’
right to partition and claimed the property as their own, alleging
that it had belonged to their father Pandurang, and on his
death had come to them as his heirs.

The Subordinate Judge found in favour of the plaintiffs and
awarded partition of the property among them and certain of
the defendants.

Gangabai and Anpurnabai (defendants 10 and 11) appealed.
Pending the appeal Gangabai (defendant 10) died. Her legal
representatives were not placed on the reeord, but the appeal
proceeded ab the instance of Anpurnabai only. On hearing the
appeal the Judge reversed the decree of the lower Court and
dismissed the suit.

The plaintiffs preferred a second appeal to the High Court and
contended that under sections 362 and 882 of the Civil Procedure
Code (Act X1V of 1852) the appeal by the defendants to the lower
Court had abated inasmuch as the representatives of Gangabai
had not been made parties, and that, at all events, under the
circumstances the lower Court should not have reversed the

whole decree, but ouh”\’i much of it as related 4o Anpurnabai’s
share, '

Pending the hearing of the second appeal Anpurnabai
(defendant 11) also died and the appellants (plaintiffs) placed
her representatives on the record as respqudents.

Finayak M. Mone for the a-ppelléuts (plaintiffs) :~THe relied
on sections 862 and 582 of the Civil Procedure Code (Act XIV
_of 1882) and cited Chandursang v. Khimalhat >

@) (1897) 22 Bom, 718.
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Chintamani A. Rele for the respondents (representatives of
defendants 10 and 11) :—Gangabai and Anpurnabai filed a joint
appeal against the decree of the lower Court. The facts thab
Gangabai died pending that appeal and that her vepresentatives
were not placed on the record in her place did not prevént
Anpurnabai from proceeding with the appeal. The case of both
of them was the same. They eclaimed the whole property and
the decree dealt with thab claim. Under section 541 of the
Civil Procedure Code (Act XI'V of 1852) the Judge in appeal had
power to reverse the whole decree and did so: Chendarsang
v, Whimabhai® ; Pyran Mal v. Kroat Singh @

CHANDAVARKAR, J. :—The first point urged in this appeal is that
Gangabai having died and no legal representative of hers
having been brought on record the appeal abated, and that, there-
fore, the Appellate Court had no jurisdiction to deal with the
decree passed against Gangabad. '

No doubt under sections 862 and 582, Civil Procedure Code,
the appeal abated so far as Gangabai was concerned, but under
section 544, Civil Proeedurc Code, Anpurnabai had a right to
appeal independently of the provisions of sections 362 and 582
of the Civil Procedure Code, if her defenee was eommon to her
and Gangabai, and the mere fact of hor having been joined with
Gaungabai would not take away her vight to appeal. It wag held
in Chandarsang v. Klimabhei() that “the decree having been
passed against the defendants, 1t was open to any one of them
to appeal against it if the ground of appeal was common to all
defendants, and it was open to the lower Appellate Court to deal
with the appeal under section 544,

No doubb in the lower Appellate Court the appeal that was
heard was the appeal of Anpurnabal, but in dealing with that
appeal it was open to the lower Appellate Court to hear and deal
with the whale suit if the defence was common.

The second point urged is as to tho appreciation of ev1clence,
The finding of the lowdxr Appellate Court on this point is binding

_onus. Decree confirmed with costs,

Decree confirmed.

() (189%) 22 Bom, 718, ¥ (1897) 20 AL 8,



