
189!). the deceased^ so that the residuary with another, when nearer
MEHEEjAir to the deceased than the residuary in himself, is the first/^ and
SnAJADi. gives this illustration: ‘ 'Thus when a man has died leaving

a daughter, a full sister, aud the son of a half-brother by the 
father,— one-half of the inheritance is given to the daughter 
and the other half to the sister, who is a residuary with the 
daughter and nearer to the deceased than the brother's son. 
So, also, when there is with tlie brother'’s sou a paternal uncle, 
the uncle has no interest in the inheritance/’

We must, therefore, amend the order of the Subordinate 
Judge and direct that tlie name of tlie applicant be entered on 
the record as the person entitled to the residue of the estate of 
Waliunnissa. Costs to be costs in the proceedings.
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Before M r. Justice Parsons and J\Ir. Jaatice lianadfi.

181)9. SDJ^DARABAI (o r i g i n a l  D e f e n d a n t  N o. ?>), ApriiiiLANT, v. J A Y A Y A N T
A u f f t i s t  ‘K B H IK A J I N AD G O W D A ( c k i g i n a l  F l a i n t i p f ) ,  E e s p o n d e n t  *

Domdu'jpat— Mortgage— liedemp ion — Mortgage toilh pos}>'e.<ision — 3fort(jagee. 
to take rent in part payment of interesi— Itemahiivg mierr.st to be paid hi/ 
mortgagor everij yeao\

Tlie damdnpat rule applies in .t,11 cases as between Hindu debtors and credit
ors both in respect of simple as also of mortgage debts. (2) It doe.s not, how
ever, apply where the mortgagee has been placed in possession, and is acoonnt- 
ablo for profiis received by him as against the interest due. (3) But -wbere 
tlicse profils are by the terms of the bond received for only a portion of the 
interest on tbe mortgage debt, Ibe general rule of dumdupat will govern sncli 
inori gage accoxmta,

SecoivD  appeal from the decision of F. C, O. Beaman, District 
Judge of Belgaum, confirming the decree of Rilo TJahildur L. G. 
Liinaye, First Class Subordinate Judge.

Suit for redemption and possession of certain land.
The plaintiff bad purchased the land from the defendants Nos. 

1 and 2. It had been mortgaged on 24tli June, 1861, by their 
ancestor to defendant No. 8 for lls. 250. The plaintiff now 
sought to redeem this mortgage on payment of such sum as 
might be found due.

The following was the material part of the mortgage deed;—
* Second Appeal, No. 167 of 1802.



W o (moTtgagora), having received Ankushi Es. 250 (in lotfcers two tundred 1899,
and fifty) as debt from you (mortgagee), W e  agreed to pay interest on tlio said strNDAEABAT
sum at tlie rate* of 2^ per cent, per menseia. As security for tlie said sum we mort- u .
gage with you a field,at Halkarni, No. 134, 2 acres 18 ganthas, assessment Es. 6, Jaxatiiit ,
and have given you possession this day of the same. The rent of the said laud is 
Es. 25 per year. You shoald cultivate the field and every year in the month of 
‘ Magha,’ after taking an account of the interest due to you, you should deduct 
the said sum of Es. 25 from the total sum of interest, and the remaining sum of 
interest we will pay every year. "

Tke Subordinate Judge was of opinioii that the principle of 
damdvpai applied, and he accordingly directed redemption on 
payment by the plaintiff to defendant No. 3 (the mortgagee) of 
Es. 500.

On appeal (by the mortgagee) the Assistant Judge was of 
opinion that the rule of damdtipat did not apply to this case, and 
he remanded the suit in order that accounts might be taken, and,

. on taking accounts, a sum of Rs. 1,704-15-S was found due tothf 
mortgagee (defendant No. 3).

The plaintiff appealed, and the Judge being o£ opinion that 
the accounts had been taken on a wrong principle again re
manded the case. On accounts being again taken, a sum of 
Rs. 589-B-O was found due to the mortgagee. The Judge accept
ed this finding and passed a decree for redemption on payment 
of this amount.

The mortgagee (defendant No. 3) appealed, and the plaintiff 
filed cross objections under section 661 of the Civil Procedure 
Code.

The question on ac|ipeal was whether the rule of damdiipcd 
applied.

Scott (Acting Advocate General) with G. S. Mulfjaonhar and 
S, S. Mulgaonkar for the appellant (the mortgagee).

Branson (with V, G. Bhandarhar) for the respondent (plainti:ff).
"  The following authorities were cited :— Nara^an v. Satvaji ;

Alt Saheb v. Skahn^^ '̂, Gopal v. Gangaram^ '̂ '̂, Dhoudshet y.
• Ravji^^ ;̂ Kriahnaji v. BalaJi '̂̂ K

<i) (1872) 9 Bom. H . 0 . B., 83. (3) (1895) 20 Bom., 721.
(2) (1895) 21 Bom., 85. <i) (1896) 2 2 Bom., 86.

(5) P, 1896, p. 415. • '
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1899. P a r so n s , J. :— The disposal of this case has been greatly pro-
StTMDAEABAi tractcd by the irregular procedure in the District Court. The 

suit was filed in 1S94 and decided on tlie 30th January, 1896, by 
the Court o£ first instance, which, applying the rule of damdupatj 
awarded Rs. 500 to the mortgagee (the appellant in this Court). 
In appeal the Assistant Judge thought that the rule ot‘ damdupat 
had no apj)lication and that an account ought to be taken of 
principalj interest and rent as provided for by the mortgage deed, 
but instead of remanding an issue, or taking the accouiit himself 
as should have been done, he, on the 4tli March, 1897, reversed the 
decree and remanded the case in order that an account be taken 
on the footing he had prescribed and a new decree passed.

On the 28th July, 1897, a new decree was passed, awarding 
Rs. 1,704-15-8 to the appellant. On appeal against this decree, 
the District Judge dissented from the mode in which the A^ îsfc- 
ant Judge had ordered the account to be taken, and ordered it to 
be taken again in a fresli manner, namely, by an account being 
taken of the actual profits received by the appellant, and he 
remanded an issue for that purj)ose on tlio 18th January, 1898. 
The case was returned without any finding on that issue (not 
because the Subordinate Judge was on leave, but because no 
evidence was adduced by the parties, see the entiy in the roz- 
nama under date the 2-ith March, 1898), and the District Judge 
again remanded ib on the 2nd June, 1898. A finding was then 
returned to the effect that Es. 589-3 were duo on the mortgage 
and this was accepted by the District Judge, and a decree for 
redemption on payment of tliat amount passed on the 31st Octo
ber, 1898. This appeal is filed against that decree, and the point 
for us to determine is how much is due on the mortgage.

The decision depends upon whether the rule of damdupaf ap
plies to the case or not. The material part of the deed of mort
gage, (for we have nothing to do with the payment of nazardna),. 
runs as follows ;—

“  We, having rocoived Ankuslil Rs. 250 (in lofctovs two liimdTod and Hfty) as 
debt from you, have tigreod to pay ii\terest on the said Bum at tlio rate of per 
cent, per mensem- A s security for the said sum we mortgage with you a 
field at Halkarni, No. 134, 2 acres 18 gunthas, assessment Rs. 6, and havo given 
you possession this day of tlio same. The rent of the said land is Rs. 25 per
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year. You sliculd onltivato tlio field, and every year in the month of ‘ Maglia * 1899.
after taking an accoimt o£ tlie interest dno to yoti, you should deduct the said Stjndaeabaj 
sum o£ Es.’ 25 from tlie total sum of interest, and tlie remaining sum of interest • »•
wo will pay oroi'r year.” J axa tam t ,

The case is thus precise!}^ similar to that of Naraijan v.
Satvajz The inortgag'eo was to hold the land without liabil
ity to account for rents and profits, and in consideration for that 
the mortgag-or, instead of having to pay the sum of Rs. 67-8, 
the full interest,, was to pay only Rs. 42-8 as interest. There 
could not, therefore, be any account taken of rents and profits.
That the rule of damduimt applies to such a case has repeatedly 
been held by this Court.; (we may almost say that it has never 
been questioned, certainly not in late years ) ;  and it is affirmed 
in the case just quoted. In the case of Gojial v. Gangaram̂ '̂ \
Candy, J., says (p. 725) : It is unnecessary to quote at length the
nlany decisions in which it is shown that the rule of clamdupat does 
apply to all sases in which the mortgagee has had no possession 
of the jnortgaged property, or in which being in possession he 
takes the rents and profits in lieu of the whole or part of the. 
interest. In such cases no account is taken on both sides, and, 
therefore, the rule of clavidupat applies.” In A li Sccheb v. Shahji^^\ 
the facts were similar to those in the present case and the rule 
was applied to the Hindu mortgagor.

This being so, the first decision of the Court of first instance 
was undoubtedly right, and no more than double the principal 
ought to have been awarded to the mortgagee for the debt due 
under the mortgage. The amount of nazarana to be repaid is 
not disputed. We amend the decree by substituting Es. 539 for 
Es. 589-8. The amount still remaining unpaid is to be paid 
within six months of this date or the respondent will be fore
closed. "We make no order as to costs in this Court.

Ranade, J. :—The only point of law involved in this case is 
whether the damdupat rule was applicable to the mortgage 
account in this redemption suit. The Court of first instance 
held that the damdupat rule applied, and it accordingly passed 
a decree for Rs. 500, to be paid by the respondent-plaintiff to

«

0  (1872) 9 Bom. H. C. R., 83. (2) (1895) 20 Bom,, 721.
(3) (1895) 21 Bom., 85.
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the mortgagee-appellant^ defendant No. 3. In appeal Mr. Lord,
' S-pHDABABAii the Assistant Judge, was of opinion that the claindupat rule did 

J a t a y a k t . not apply as there was a running mortgage account, and he ac
cordingly remanded the case with directions to make up a fresh 
account. The Court of first instance thereupon, setting aside the 
damdupat rule, found that the balance due was Rs. 1,704-15-8. 
Mr. Beaman, the District Judge, was not satisfied with thisaccount, 
and remanded the case back again for a fresh account. In this 
second remand, the Court of first instance reduced the balance 
of the mortgage account to Rs. 589-3-0. The District Judge, 
Mr. Beaman, adopted this finding, and confirmed the decree, 
but at the same time he expressed an opinion that the damdupat 
rule ought to be made universally applicable to all mortgage 
accounts, or abrogated altogether. In the appeal before us, the 
mortgagee-appellant has raised the contention that the damdupat 
rule did not apply to the mortgage account in the present case.

It may be remarked at the outset that the remand made in this 
case under section 562 by Mr. Lord was irregular, and that the 
proper order should have been to send an issue under section 566 
for determining the balance due.

AlS regards the principal point of law, it may bo noted that the 
Court of first instance relied chiefly on the authority of the deci
sion in Sliri Ganesh Dliarmdhar v. Kesliavrav^ '̂* in coming to the 
conclusion that the damdupai rule was applicable here. It was 
held in this last case that in a mortgage account, if after appro
priation of rents and profits, tho amount of interest payable 
exceeds the amount of the principal, this excess should not be 
allowed. The correctness of this last ruling was questioned in 
Gopal Bamchandra y. Gangaram it was held that the
operation of the rule of damdupat must be excluded in all mort
gages, the terms of which necessitate the existence of an account 
current between mortgagor and mortgagee, whatever the state 
of the account may be. It was on the strength of this ruling, 
supported by Dhondsket v. liavji ® and Krishiaji v. Balaji 
that the xissistant Judge, Mr. Lord, came to the conclusion that 
the dmidujpat rule did not apply to the present case, inasmuch as

U) (1890) 15 Bom., 625. (3) P. J. for 1896, p. 202.
(2) (1895) 20 Bom., 728. (t) P. J. for 1890, p. 415*
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there was an account of profits and interest to be taken in this 
suit.

As the bond provided that the mortgagee should take the 
profits, which were estimated at Rs. 25, in lieu of a portion of the 
interest, and the mortgagor should pay the balance of interest 
himself, the present case must be distinguished from those no
ticed above, as also from the ruling in Bango v. Bahji In 
these cases, the accounts had to be taken generally of the inter
est on one side, and of profits on the other. A different class 
of cases has to be considered where, as in the present case, the 
rents and profits of the land are fixed at a particular amount 
which falls far short of thp interest due. In such cases the prin
ciple would justify the application of the rule of clamdupa  ̂ in 
making up the final account. Accordingly it was held in S/ianMra 
Bawa y. Babaji that where there is an express stipulation that 
rents and profits are to be taken in lieu of a fixed portion of the 
mortgage d(%bt, the ordinary rule which governs cases of running 
mortgage accounts would not hold good. Similarly where the 
mortgagee has to receive the profits and rent without any liability 
to account, being responsible only for the payment of assessment, 
the damdiqmt rule has been held to apply— Vasitdeo v. Bhagvan^^̂  
and Baji Oopal v. Daji Ilari There are two decisions in the 
earlier reports— Vithal v. Baud and Nara^ttny. Satvaji^^^^ 
which expressly cover the present case. In FUhal v. Band the 
profits were by agreement to be received in lieu of past interest, 
and as no account had to be taken, the rule of damdiqmt was 
held to apply. This was also the view adopted in Narayan v. 
Salvaji. This intermediate class of cases must  ̂ therefore^ be 
treated apart from the general rule which regulates running 
mortgage accounts.

To sum up, (1) the damdupat rule applies in all cases as 
between Hindu debtors and creditors, both in respect of simple 
as also of mortgage debts. (2) It does not, however, apply where 
the mortgagee has been placed in possession, and is accountable 
for profits received by him as against the interest due. (3) But

(1) P. J. for 1886, p. 76. (̂ ) P. J . for .1873, p. 74.
t2) P. J. for 1881, p. 291. (5) (1869) 6 Bom. H. C. R., 90 (a .  c. j.)
(3) r ,  J, for 1873, p. 32, (6) (1S73) 9 Bom. H. C. R., 83.

StrsjJABABAI
V.

' Jayatakt,

1899,
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ISirifDAltABAI
V,

J axavjlnt,

where these profits are by the terms of the bond received for 
only a portion of the interest on the mortgage debt, the general 
rule of damdiipat will govern such mortgage accounts. The 
inconvenience, to which Mr. Beaman in his judgment refers at 
some length, is thus obviated, and all equities are provided for.

I  would, therefore, vary the decree, and hold that only lls. 500 
plus Rs. 39 for nazarana charges are due to the appellant. As 
he has received this sum, only Rs. oD remain due. Eacli party 
to bear his own costs in this appeal.

Decree varied.

APPELLATE ClVII ̂

im .
September 11.

xSefore Sir L. H. Jenlcins, Chief Justice, and 3Ir, Justice Candy,

V IN A Y A K  N A R A Y A N , A pplicant,-D A T T A T R A Y A  K lilS H N A
DATAR, A p p lica n t.* ̂ r

Civil Procedure Code {Act X I V  of 1883), See, 31G—Execution— Sale— Sale 
ahsohite— Purcliascr-^Ccrtificafc of sale granted to the representative o f deceased 
2mrcliase.r,

When a sale in oxecatioii lias Ijdcoiiio absolute, tlio Oourfc can, \iiider section 
316 of tlie Civil Procedure Code (Act X I Y  of 1882) grant the certificato pre
scribed therein to the representativc.s of a decea.sed i)urchaser.

B eI'erb n c e  by Riio Saheb Govind Vasudev Kanitkar, Subordi
nate Judge of Alik4g, under section 617 of the Civil Procedure 
Code (Act X IV  of 18S2).

The reference was made in the following terme
‘ ‘ There are two applications (one in darkhdst No. 818 of 1898, 

and another in darkhast No. 827 of 1897) for sale certificates, 
made apparently under section 316 of the Civil Procedure Code. 
The sales in both the cases have l)cen formally confirmed and 
become absolute under section 314 of the Code.

The applicants are the heirs (son in one ease and grandson in 
the other) of the purchasers who died after the sale, and the ques
tion for decision is whether the heirs or legal representatives have 
a right to apply for and obtain a sale certificate under section 
316, or, in other words, whether under the said section a Court is

'*̂ CivU Reference, No, 8 of 1899.


