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ORIGINAL CIVIL. r

•  - V

Before Sir L. E . Jenkins, Chief Justice^ and Mr. Justice Bussell.

Tue BENGAL* COAL COMPANY, L IM IT E D  (origiital Defbitdants), , 1899.
Appellants, v. HOM EE W A D IA  and Co. (oeiginal P lain tcfps), Odoler 12.
B e s p o n d b n t s .^  ~

OJI'tr — Go}itract—Continuing ojj'er—Succcssive contracts— Beasomhle notice,

Tlie plaintiffs were tlie agents of two mills in Bombn-y. The dofendauts wero 
a coal company carrying on business in Bombay by their agents, the Bombay 
Company, Limited.

The defendants on the 19th of August, 1897, signed a memorandum in the 
form of a letter addressed to tlie plaintiffs, of wMcli the first two clauses were as 
follows:—

“ The undersigned have this day made a contract with Messrs. Homee Wadia 
and Co. for a period of twelve months, viz., from 1st September, 1897. to 31st 
August, 1898.

“ Sellers to supply them with Bengal Coal Co.’s Dcshurghur from timo to time 
as required by purchasers; reasonable noticc to bo givon of such requirements.
The total quantity indented for during the year shall not exceed, without seller’s 
consent, the maximum average of 350 tons per month.’’

Up to the 16th July, 1898, the plaintiffs had indented for 1,'752 tons, of which 
1,552 tons had been delivered. On that date they indented for 500 tons more.
On the 18th July, the plaintiffs further indented for an additional 1,SCO tons.
The defendants replied oBiering to deliver 500 tons in Augast, but declining to 
deliver 1,500 tons. The plaintiffs on the 22nd July gave notice to the defend­
ants that they would require delivery of tho balance, vis,, 2,648 tons (that is,
4.300 mivMs 1,552 tons already delivered), on or before the 31st August, 1898.

Tho defendants subseq^iently delivered 200 and 500 tons, leaving 1,948 tons 
undelivered. The plaintiffs claimed Es. 6,600-13-5 as damages for non-delivery.

Held, that tho memorandum of the 19th of August, 1897, was not a contract, 
but simijly a continuing oifer, and that each successive order given by tho 
plaintiffs was an acceptance of the offer as to the quantity ordered. The offer of 
the defendants and each successive order of the plaintiffs constituted a series of 
contracts. The failure alleged was one to comply with orders given after tho 
defendants’ offer was cancelled and withdrawn.

Held, further, that, the plaintiffs were not entitled to obtain more than 350 
tons in any one month without the defendants’ consent.

Held, further, that the notice given by tho plaintiffs on. the 22nd July, 1898, 
to supply 2,048 tons was not a reasonable notice within tho meaning of tho 
icemorandum of the 19th August, 1897.

* Suit No, 520 o f 1808, Appeal No, 1029.
B 1 9 0 0 ^ 1
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A p p e a l  from Candyj J.
Suit to recover damages for non-delivery of coal.
The plaintiffs were the agents of two mills in Bombay, 

the Dhiin Mill and the Diamond Mill, tlie latter of which at the 
date of the contract hereinafter stated had not yet begun to work. 
The defendants were a coal company carrying on business in 
Bombay by their agents^ the Bombay Company, Limited.

On the 19th August, 1897, the following agreement to supply 
the plaintiffs with coal for a year was made by the defendants ;—

“ Bom'bayy l^tli August, 1897.

“ H i e j i b h a i  F .  K .  W a d i a ,

“ Broker.

“ The undersigned have this day made a contract with Messrs. Homee "Wadia 
and Co. for a period of 12 months (twelve), w .,fro m  U i September} 1897, io dlst 
August, 1898, ■

“ fi’ellcra to supply them with Bengal Coal Co.'s Deshurghur frCm time to time 
as required l y  purchasers;  reasonable notice to be given of snch requirementa. 
The total quantity indented for during tho year shall not exceedj without sellers’ 
consent, the maximum average of 350 tons per month.

“  Price Es. 13 (thirteen) per ton, usual office terms of ^ per cent. Cash on 
delivery from alongside steamer in harbour.

“ I f  sellers fail to give them delivery, purchasers to buy Deshurghur either from 
alongside or from the bandar at market rate, or if it bo not obtainable they to buy 
any other description of Bengal coal and recover the difHorenco in price, if any, 
from the sellers. Shonld buyers fail to take delivery of tlie required quantity 
after indenting for same as aforesaid, sellers to sell on their account.

“  Por the Bombay Company, Limited,

“ (Sd.) H . R. D ujjk,
“  For Managing Director,

“  Agents to the Bengal Coal Co., Ld.”

Under this contract the plaintiffs indented for and the defend­
ants delivered 200 tons in September, 1897, and 100 tons in each 
of the months from October, 1897, to February, 1898, inclusive, 
150 tons in March, 1898, 200 tons in April, 1898, 300 tons in 
June, 1898, and 200 tons in July, being a total of 1,552 tons.

This amount of coal having been actually delivered, a further 
indent for 200 tons was made by the plaintiffs p io r  to the 16th
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July, 1898, and on that day they indented for a. farther quantity 
of 500 tons by the following letter

“ Dear §1118,— With reference to the contract dated 19th August, 1897, for 
the supply of 4,200 tons Deshurghur coal, we have up to date indented for 1,752 
tons, out of which we have taken delivery of 1,552 tons. W o have already handed 
you an indent for another 200 tons. You have, therefore, still 2,448 tons to 
deliver. We loarn from your roply of 8th‘ Jiily to our memo, of the previous 
day that you expect the next boat at the end of the month, so please hand Us a 
delivery order for 500 tons (beyond the 200 indented for) from this boat.

Probably next week we might again indent for another similar or larger 
quantity for delivery at the eiid of this month. ■ . •

“ Yours faithfully,

"  (Sd.) H o m e b  W a d i a  & Co.'’

Two days later, viz.j 18th July, 1898, the plaintiffs indented 
for a further supply of 1,500 tons by the following le tte r—

“ D b a b  S iB 8 ,— As intimated in ours of 16th instant we have now to indent for 
another 1,500 tons (one thousand five hundred tons) of Deshurghur coal besides 
the 500 tons thoftin asked for, and will thank you to hand iia a separate delivery 
order for this quantity (1,500 tons) or only one delivery order for all 2,000 (two 
thousand) tons as might suit you, Wo suppose we need not repeat that these 
2,000 tons don’t include the 200 (two hundred) tons previously indented for or 
that we want these two thousand tons from the next boat which your reply of 8th 
July said is expected at the end of the current month.

“ Yours faithfully,

“ (Sd.) Hombe W a d i a  & Co." .

This letter Candy, J., was of opinion had been written after 
an interview between the plaintiff and Mr. Dank which took 
place on the 18th July. At that interview Mr. Dunk told the 
plaintiff he would not deliver any more Goal beyond the 200 tons 
already ordered. The defendants wrote the following letter to 
the plaintiffs on the 19th July

Bombay, m h  July i m .

' ‘ Messrs. H o m e e  W a d i a  & Co.,
B o m b a y .

“  Deae Sies,— In reply to your two letters oE l6th instant, received yesterday, 
we do not read the contract of 19th August, 1897, as you appear to do.

“  Your request for 500 tons beyond the 200 tons we cannot comply with,,as your 
notice is too short. Your request for delivery order for 1,500 tons obtained in 
your letter of yesterday—received this morning— is of course qaita out of the 
question̂  /
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“  to tlie 500 tons, '(ve are, lio'wcver, prepared, as a concession, to lot youhavo. 
tliomby a latex steamer arriving in August, if you will let ns know this month 
that this will suit you ; this concession is without prejudice to our Mr. Dnnk’s 
Intimation to you of yesterday that we cannot supply more than the 200 tons 
indented for iu the early part of this month. *

“  It v̂as represented to iis that you were the agents of two mills and that your 
contracts were made to meet the roijuiroinents of those niDls, and we entered into 
them on that understanding.

“  Wc beg to inform you that your business does not suit us, and we, thoreforo, 
withdraw from the arrangement for ,;̂ 1899 contained in the writing of 14th 
instant.”

The plaintiffs contended that, under the contract, the defend­
ants were bound to deliver within the year 4,200 tons of coal, 
(i.e., 850 tons per nionth), and on the 22nd July, 1898, they gave 
notice to the defendants that they would require delivery of the 
balance, viz., 2,048 tons {i.e., 4.200— 1,552) on or before the 31st 
August, 1898, as in the following letter :—

••

“ In order to avoid misunderstanding we sliall be glad to know -whether wo 
lightly understand tliat you are prepared to deliver (1) 200 tons out of the S. S. 
‘ Samoa,’ and-(2) 500 tons out of the next boat, and will not deliver the remain­
ing 1,500 tons indented for, nor recognise our client’s claim, either in respect of 
the late delivery of 500 tons nor non-delivery of 1,500 tons.

“ Our clicnts maintain that the notice given by them is quite ami)lo and that 
you are bound to deliver the balance of coal under the contract before the 31st 
August next.

“ Without prejudice to the notices previously given, we are instructed to give 
you notice that our clicnts require you to deliver them tho whole of the remain­
ing quaiitlty of coal, vis., 2,618 tons, on or before the 31st August next in such 
lots as may suit you. Our clients will accept the 200 tons per S. S. ‘ Samoa ’ in 
part delivery of the above quantity.

“ We are, therefore, instructed to inquire whether you are ready and willing 
to give delivery of tho remaining 2,448 tons on or before tho 31st August or not.”

The defendants subsequently delivered the 200 and 500 tons, 
.which left a balance undelivered of 1,948 tons. They refused to 
deliver any more coal. The plaintiffs, therefore, filed this suit 
clai\ming Rs. 6,600-13-5 as damages.

The^defendants contended {inler alia) that the waiting of the 
19th Au^ist, 1897, was not a contract on their part to supply coal, 
but was, most, an offer to supply coals on the orders of the

V



VOL. x x iv : BOMBAY SERIES. 101

plaintiffs; that their offer might be withdrawn by them at any 
time, nnless such order had already been given by the plaintiffs. 
Their cohtcntion is stated in the following prayers of their 
written statement:—

“  3. Tho defendants submit tliat upon the true construction of tlie said do­
cument it contains no contract on their part to supply any coals, but is, at most, 
an offer to supply coals, wliicli offer it -pras open to the defendants at any time to 
withdraw as to any coals unless the same had then been ordered by the plaintiff. 
The defendants say that on tho 18th of July, 1898, tho plaintiff, who had pre­
viously ordered two lots of coal of 200 and 500 tons respectively of which ho had 
not then obtained delivery, was informed by the defendants’ agents that the 
defendants would not supply more than the said 200'tons of coal then already 
ordered. Tho defendants submit that they were justified in giving the plaintiff 
such notice, and were thereby absolved from the necessity o f complying Avith any 
further requirements of the plaintiff. Tho defendants deny that they had by 
tho 18th July, 1898, received any notice from the plaintiff that he would lequire 
th(4 1,500 tons of coal in tho 3rd paragraph of the plaint mentioned.

“  4. Defendants also say that they did not receive from tho plaintiff reason­
able notice requiring them to supply the 500 and 1,500 tons of coal in the plaint 
mentioned, or the balance of coal in the plaint referred to, having regard to the 
shortness of the interval botwoen tho dates on which such coal was ordered and 
the 31st of August, 1898, when the year provided for by the said document 
terminated. The defendants submit thi.i,t by reason of such want of reasonable 
notice they were under no obligation to supply any of the said coal.

“  5. As to the said 500 tons of coal, tho defendants say that as a concession to 
tho plaintifp, and without admitting any liability in respect thereof, they deli­
vered tho said coal to the plaintiff and the same was accepted by him.”

The lower Court passed a decree for the plaintiffs.
The defendants appealed.
Scott and Jardine for the appellants.
MacpJierso‘)h and Anderson for the respondents.

The following authorities were cited ;— Great JSf. R. Co, v. 
Witlmm j Leake on Contract, p. 30, and Offord v. Bavies

Jenkins, C. J. :— This suit is brought by Mr, Homee N. A. 
Wadia, who carries on business in Bombay under the name of 
Homee Wadia and Co., against the Bengal Coal Company, Limit­
ed, who, as their name indicates, carry on business in Bengal*
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The suit is one to recover damages for breach of an alleged con­
tract dated the 19th August, 1897.

This document is in writing, and is as follows :— (His Lordship 
read the document and continued :— )

Mr. Justice Candy considered that this document constituted 
a binding contract between the parties, and he held that under it 
the Bengal Coal Company was bound to deliver to the plaintiffs 
within the year a total quantity of coal not exceeding 4,200 tons; 
and he was further of opinion that reasonable notice to deliv'er 
the coal within the meaning of the memorandum of the 19th 
August had been given by the plaintiffs. On those findings ho 
assessed the damages and passed a decree in favour of the plaint­
iffs.

From that decree the present appeal is preferred, and it has 
been contended before us that the learned Judge was wrong m 
holding that there was a contract at all, and that e?/en if ho was 
right in holding that there was a contract ho was wrong in hold­
ing that reasonable notice to deliver had been given. I  think 
the appellants are right in both these contentions.

I  am of opinion that the memorandum of the 19th August, 
1897, is not a contract, but simply a continuing offer made by 
the defendants to the plaintiffs, and that each successive order 
given by the plaintiffs under it while it remained in force was 
an acceptance of the offer as to the quantity ordered, and that 
thus the offer of the defendants and each successive order of the 
plaintiffs together constituted a series of contracts.

It is an invariable principle of the law of contracts that an 
offer by one person made to another imposes no obligation on the 
former until it is accepted by the latter according to the terms 
in which the offer is made. That is a principle very clearly laid 
down in Offord v. JDavieŝ '̂  ̂ and Qreat N. R  Co. v. and
I think having regard to that principle and to those authorities, 
it is clear that the memorandum of the 19th August, 1807, was 
(until orders under it were given) nothing moro than a continu­
ing offer, which the defendants might revoke. They could not, of

(i)i<18e2)12 0. B .,U (a) (1873) L. B. 9 C. P., 16.
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course, revoke it as to orders actually given, tu t except as to 
them, they had full power of revocation.

I f that is sOj then the plaintiffs^ case must fai.1. For the failure 
to perform all^ ’ed in this case, and for which the plaintiffs claim 
damages, was a failure to comply with, orders which were given 
after the defendants' offer was cancelled and withdrawn. That 
was done on tlie ISfch July at the interview of that date, and the 
plaintiffs’ order for the balance of the 4,200 tons was given after­
wards. When that order was given, there was no offer in 
existence upon which it could operate as an acceptance.

On this ground, therefore, in my opinion the plaintiffs’ claim 
must be rejected, but there is another point upon which, I  think, 
the lower Court has erred in construing the writing of the 19th 
August. The second clause of that document is as follows:—■

Sellers to supply them with Bengal Coal Company’s Deshur- 
ghur from time to time as required by purchasers; reasonable 
notice to be given of such requirements. The total quantity 
indented for during the year shall not exceed without seller’ s 
consent the maximum average of 350 tons per month.’ ’

I think the word “  average ”  there must be read as meaning 
“  quantity.”  It was probably written by mistake in the hurry of 
business. The two w ordsm axim u m  ”  and average ”  are in­
consistent, and one or the other must go out or be modified. The 
expression “  maximum quantity ”  probably more correctly ex­
presses the intention of the writer. That appears to have been 
the limit which the defendants offer imposed on the amount of 
coal to be ordered by the plaintiffs in each month. I  cannot 
agree with the learned Judge of the Court below that the plaint­
iff was entitled under this writing to order at any time the 
whole quantity of 4,200 tons. That was the total amount to be 
supplied within the year if ordered by the plaintiffs. It was the 
outside limit, but the coal was to be supplied by the defendants 
in monthly instalments, and the plaintiffs were not entitled to 
obtain more than 350 tons in any month without the defendants’ 
consent.

Further, I  do not think that the notice given by the plaintiffs 
on the 22nd day of July, 1898, to supply 2,648 tons was a reason-
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able notice within the meaning o£ the memorandum of the 19th 
August. Perhaps it migLt have been physically possible for tho- 
defendants to carry out such an order, but it would clearly have 
required an effort which tlie plaintiffs had no right to demand.
I  do not think that a notice involving such an effort from 
business men with innumerable other matters to attend to can 
be held to be such a reasonable notice as was intended by both 
parties when this document was given. It has been argued that 
because 4,200 tons were liable to be indented for in the course,of 
a year, the defendants were bound to have set apart a sufficient 
quantity of coal to answer the orders if given. But it is clear 
that it was just to prevent the necessity of having to do this, 
that the parties inserted in the memorandum a clause requiring 
that reasonable notice should be given.

For these reasons I  think that this appeal should bo allowed 
with costs here and in the Court below.

n
R ussell, I  concur.

Attorneys for plaintiffs:— Messrs. Biahicll, Merwanji and 
Uotilal.

Attorneys for defendants ;— Messrs. Crawford, Ikown and Co.

APPELLATE CIVIL.

1899. 
June 19.

Before. Sir L . II. Jenkins, CJdsf Justice, and M r. Justice Gandi/,

DHONDO R A M O H A N D K A  AND o t h e e s  ( d i u g i n a l  D iui'EN DAN Ts), A p p e l - 

l a n t b , V, VASUDEO SAIvHARAM SOMAN a n d  o i ’ i ie u s  (o u t g in a l  P l a i n t - 

iP F a ), E e s p o n d b n t s .*

Limitation—Khoti— Adverse possession— Limitation Act { X V  o f  1877), Sec, 
18, A rt. 144>, Sch. 1I~ S u rvey  Settlement Act {^Bomlay Act I  o f  18G5.)

A  mixed klioti village, consisting of klioti anti clluiril lands, belonged to two 
co-sharers, Parasliram and Dliondo. Eacli of lliom passed kabulilyats to Govern- 
ment in alternate years till 18C2-63, when Pavashvani on aeconnt of lus advanced 
age allowed Dliondo to pass the kabuMyat every year. In tlie }'ear 18(J7 tlie siu'vey 
fiottloment having been introduced under Bombay Act I of 1365, Dliondo rofnsed 
to pass the annual kabuUyat. Government thereupon put the village under 
attachment, which was, how over, removed in the year 1878 on his passing tho

* J?ccoiid Appeal, No. 514 of 1898,


