262

1902,

TRIBHOVAN
Ve
ABMEDABAD

MUNToI-
PALITY.

1002,

Degember 9.

THE INDIAN LAW REPORTS. [VOL. XXVII,

The result is that, in my opinion, the plaintiff has failed to
‘show that the action of the Munieipality of which he complaing
is illegal and wlira vives. ‘

It was contended before me that, assuming the Municipality
had power to issue the order complained of, the plaintiff had
not acted contrary to that order, because the order was that he
should build his house leaving five foeh space trom the wall of
his eastern neighbour. Both the Courts below have held that
the plaintiff has built contrary to the specific orders of the
Municipality. No such contention as iy now raised before me
wag clearly set up before thew, nor can T say that the Courts
below have miseonstrued the order.

Tor these reasons, agrecing with Mr. Justice Aston in his
view of the law, I confirm the deerce appealed against with
costs on the appellant.

Deeree confirmed,

APPELLATE CIVIL,

Before Mr Justice Chandurarkar and Mr. Justice rston.

BALAJI RAGHUNATH PHADKN (oBraINAT, Prarwrive), APPELLAM,
2, BRAMCHANDRA KASHI PATKAR (oxterwat DErgxpant),
Resronpumm.*

Landlord and tonani—Looso~Tenont holding ocver—dssent of landlore=—
Liability for vent after cupivy of term—Transfor of Properdy det (IV of
1588), section 116,

The defendant held a share of & khoti village from the plaintiff under u
kabuldyat dated 30th Junc, 1890, for a period of five years This suit was filed
to vecover from him the rent dwe under it for the yeaws 1898, 1899 and 1900.
He pleaded that the kabuldyat lLad expived on 30th June, 1895, and that
subsequently to that date he held possession not of the plaintif's share ag his
tenant, but of the whole village as managing Khot, end that, therefors, the
plaintiff was not ontitled to reut from him, but was entitled morely to his (the.
Plaintif’s) shave of the profits of the village, Tt appeared, however, that though
‘the kabuldyat had expired in June, 1895, the plaintiff in 1897 had sued the

~ % 8econd Appeal No. 421 of 1902,
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defendant for the rent due under it for the four years 1898-1894 to 1896-1897
and had obtained a decree,

- Held, that the decree in that suit was an adjudication that the defendant
continued in possession after the date of the cxpiry of the kabulfyat as tenant
from year to year and was liable to payment of rent for the years then sned for
and that he would be liable to the rent now sued for unless he proved that after
the decree in the suit of 1897 he gave suck notice to the plaintiff as had in fach
terminated the tenancy, and nnless he put the plaintiff in the way, if he desived
it, of acting on that notice by receiving from the defendant ag managing Khot
what the plaintiff would be en{nﬂed to reeeive if the tenancy by sufferance had

" continued.

SECOND appeal from the decision of T. Walker, Distriet Judge
of Ratndgiri, confirming the decree passed by Rdo Bahddur
Mahadev Shridhar, First Class Subordinate Judge at Ratndgiri.

- The plaintiff owned a one-tenth share in the khoti village of
Mauje Shivrambere and leased to the defendant for a term of five
years, the defendant executing a kabuldyat (rent-note) to him
dated 30th June, 1890. After the expiration of the five years the
defendant remained in possession, and in 1897 the plaintiff filed a
suit against him and obtained a decree for remt for the years
1893, 1894, 1895, 1896 and 1807.
. The plaintiff now sued him for rent for the three years 1898 to
1900,

The defendant denied his liabiliby for rent. He contended
that his tenancy had expired on the 30th June, 1895, and that he
had subsequently been in possession not merely of the plaintiff’s
share, but of the whole village as managing Khot, and that
plaintiff was now entitled mot to the rent reserved by the
kabulgyat, but merely to his share of the profits of the village,

The Subordinate J udge dismissed the plaintift’s suit, He held
that the defendant’s tenaney under the terms of the kabuliyat
had telmlnated on the 30th June, 1895. In his judgment he
said ¢

“The plaintiff has produced certified copies of the decrec and judgment in

8uit No. 208 of 1807, which prove that plaintiff has recovered on the strength of
. the kabuléyat svdnitva O for the four years 1893- 1894 to 1896-1897. It is

oy '.“L’ha.t is, the sha¥e onb of the products of & farit dde to him, who holds dix ecﬂy
from the State, from the person who manages 1t. (Molasworth and Candy’s Mazédthi
-and English Dictionary, page 889)
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contended that this deeree is evidenec that the tenaney continmed afber the
axpiry of the ternt of thekabuliyal. T do nof think the decree can have that
effect. "The Court cannot make a contract between the parties. I am of opinion
that after the determination of alease it is only volunisry payment by the
tenant and acceptance by the Iandlord of tho romt, that can be evidence of an
intention to continue tho relationship of landlord and tenant. The deeree and
judgmont do not show that the Court hald that tho sontract of lease ag embodied
in the kabuliyat continued binding after the oxpiry of the torm. The Cowrt
simply awarded the rent for 1895.-1896 and 1896-1897 probably beeause defendant
had held the managemend for those years and that the kabuldyat afforded the
best evidence to detormine hiy liability for the profits.

This decrec was confirmed on appeal by the Distriet Judge.
Plaintiff appealed to the High Court.

G. 8. Rao for the appellant,
M. R. Bodas for the respondent.

CHANDAVARKAR, J.:—The plaintiff brought this suit on a
kabuldyat dated 30th June, 1890, to recover rent from the defend-
ant as his tenant for the years 1897-98, 1808-99, and 1899-
1900, in respect of his (the plaintifl’s) one-tenth share in a khoti
takshim. The kabuldyat sued on was for five years,

The defendant pleaded in answer that the period of the kabu-
ldyat having expired on the 80th of June, 1895, the relation of
landlord and tenant between the plaintift :md himself ceased.
after that date. That would be so, no doubt, accordmtv to the
decisions in Kantheppa Raddi v. Sheshappa® and Chandrt v. Dajt
Blau,® where it was held that where a tenancy for a fixed period
expires, and the tenant continues in possession on such expiry,
his possession is only by sufferance, and no relation of landlord
and tenant can after that subsist in the absence of anything from ,
which a new tenancy can be inferred. ‘

Section 116 of the Transfer of Property Act provides that

~where a lessee of properby remains in possession thereof after the

determination of the lease granted to the lessee and the lessor or
his legal representative accepts rent from the lessee, or otherwisé
assents to his eontinuing in possession, the leage is, in the absence.
of an agreement to the contrary, renewed from year to _year, “

) (1897) 22Bom. 898, () (1000) 24 Bom, 504,
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&e. In the present case, then, though the kabuldyat expired on

the 80th of June, 1895, the relation of landlord and tenant would
continue after that date if the plaintiff assented to the defend-
ant’s continuance in possession. »

But it is contended for the defendant that there was no such
agsent and that, as a mabter of fact, the defendant’s possession
commenced from that date in the character of managing Khot.
We are asked to infer from that that the defendant’s tenancy
which exsigted in respect of the plaintiff’s share in the khoti
merged in or was cxtinguished by the defendant’s possession as
the managing Khot. We cannot, however, draw any such
inference, having regard to certain admitted facts. Those facts
are that though the kabuldyat had expired on the 80th June,
1895, the plaintiff sued the defendant in 1897 for vent under it
for the years 1892-98 to 1896-97 and a decree was passed against
the defendant. That was an adjudication that the defendant
continued in possession after the date of the expiry of the
kabuldyat as a tenant from year to year and was liable to pay-
ment. Having that decree against him, which stands unreversed,
the defendant cannot in the present suit fall back on the 80th
June, 1895, or any period covered by the decree and say that he is
not the plaintift’s tenant, unless he shows that he determined the
tanancy, after the decree, < by some intimation conveyed to the
lessor and put him in the way, if he desired it, of acting on that
intimation by a re-entry on the premises™ (per West, J., in
Venkatesh Noragen Pai v. Krishngje Arjun®). Mr, Bodas has
argued that the defendant’s written statement in the suit of 1897
was such intimation, bub it cannot be treated as such, because
that would be going behind the decree in that suit. In Balgji
Sitaram v. Bhikaji Soyare® a similar objection was overruled by
Westropp, C.J., who held that the mere denial in a previous suit
cannot operate as such notice.

The defendant, then, would be liable to pay rent to the
plaintiff unless he proves that after the decree in the suit of 1897
he gave such notice to the plaintifi as would in fact terminate
the tenancy and unless he put the plaintiff in the way, if he

() (1875) 8 Bom, 160, @ (1881) 8 Bom. 164,
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desived it, of ncting on that notice by receiving from the
defendant as managing Xhot what the plaintiff would be entitled
to receive if the tenancy by suffcrance had continued,

Neither of the Courts below has approached the case from this
point of view. The lower Appellate Court has rejected the
plaintift’s claim on the ground that the tenaney ceased on the
expiry of the kabuldyat. That, for the reasons above set forth,
is erroneous.  We must, therefore, reverse the decree and remand
the case for disposal with reference to the above remarks. Costs
to abide the result.

Decreo reversed. Case remanded.

APPELLATE CIVIL.

Before M. Justice Ohandavarkar and Mp. Justice Aston.

BYRAMJIIJAMSETJII (oR1GINAL DEFENDANT), APPELLANT, v CHUNILAL
LALCHAND sND ANOTHER (ORIGINAL PLAINTIFPS), RESPONDENTS.*

Lis pendens—Court-sale—Auction-pwrohaser—Applicability of the rule
of Lis pendens to a purchaser of an exceution sale.

The rulo of Iis pendens applies to purchasers at execution sales.

Szcowp appeal from the decision of E. M. Pratt, District
Judge of Ahmednagar, confirming the decree passed by Réo
Saheb Kashidas Narayendas Dalal, Joint Subordinate Judge of
Ahmednagar,

Suit by a purchaser at a Cowrt-sale for possession of the
property purchased. ‘

The property in question originally belonged to one Sitabai,
She mortgaged it to the plaintiffs on the 22nd Apuril, 1891,

In 1897 the plaintiffs sued Sitabai on the mortgage (Suit' No.
612 of 1897) and on the 31st May, 1898, obtained a decree for
sale. In execution of this decree the property was sold ;and the
plaintiffs(the mortgagees) purchased it with the leave of the Court.

Meantime, however, and while the above ‘suit was pending,
a-creditor obtained a money decree against Sitabai and in

# Second Appeal No. 400 of 1902,



