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APPELLATE CIVIL.

Before Br. Justice Clandaavikar and Mr. Justice Aston.

VADILAL LALLUBHAI (omiivan Praismirr), APprLiany, ». SHAI
KHUSHAL DALP &TR AM AND AXOTHER (m 1¢iwatL Derexpaxts Nos, 1
Anp 2), REspoxwpENTS.

Purtnership—doint Hindw  fuinily—Pariners—Copreeners not necessarily
paitiners—Suit in the aume of the owner of ihe flriv—Puartics— ddding
partics-~Civil Procedure Code (et XTT of 1882), section 27.

The plaintiff sued a5 owner of a firm to vecover a debt. The defendants
pleaded that the plaintiff was joint with hisifather and;brother, and contended
that the latber were therefore partners in the firm and ought to be joined as
plaintitfe, The lower Appellate Court held that the plaintiff’s father and brother
wore partners with him by reason of their being joint members of a Hindu
family and that they onght, therefore, to have been co-plaintiffs, It further
held that it was too late to amend the plaint and to add thew as parties, and
it therefore dismissed the suit.  On second appeal,

Held (rveversing the decree and remanding the case), that although a person
oprrying on business is a coparcerier in a joint family, it does not necessarily
follow that all his coparceners are his partners in that business, entitled
with him to its rights and responsible with him for its liabilities, The fach of

partnership must be proved by evidence showing that the persons alleged to:
be partners have agreed to combine their property, labonr or skill in the

business and to share the profits and losses thereof.

Fetd, also, that if on remand-it was found that the plaintifP’s father and
brother wele partners, the Court ought to allow them to be brought on the
record, and under section 27 of the Civil Procodure Code {(Act XIV of 1882)
the plaintiff wag entitled to amend.

Fasturchand v. Sagawml @) followed.

SEcOND appeal from the decision of H Page, Joint Judge of
Ahmedabad, reversing the decree passed by Rio Bah4dur Chandu-
lal Mathuradas, First Class Subordinate Judge at Ahmedabad.

The plaintiff sued as owner of the firm of Chamanlal Vadilal
to recover the sum of Rs. 1,882 with interest.

The defendants alleged (dnfer «liz) that the plaintiff was a
member of a joint Hindu family, of which his father and his
minor brother Chamanlal were also members, and they contended
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that, as such, the latter were the plaintiff’s partners in the firm and
ouglt to have been made co-plaintiffs. The Subordinate Judge
passed a decree for the plaintiff, holding that the claim was proved
and that the suit was not bad for nom-joinder of plaintiffs, In
his judgmeut he said :

It cannot, I balieve, be Jisputed that the plaintiff Vadilals father ig
living with him. But the present suit is brought by Vadilal as the owner of
the firm of Chamanlal Vadilal, which carried on its business at Bombay. The
plaintiffs witness (No. 39) affirms that the firm belongs to Vadilal alone,
and his father says that Vadilal hus opemed the shop at Bombay. The
acknowledgment scems to have been passed to Vadilal alone : while the plaintiff’s
father Lallubhai, and Manilal and Ghellabhai, admitin their depositions that
they have no ghare or interest in the plaintifi®s irm. The defendants’ attempt
to show that they aro partners in the plaintiff’s shop appears to me to have
failed and the plaintiff alone ean maintain this suit.

On appeal the Joint Judge reversed the decree. He held that
the suit was bad for non-joinder of Lallubhai, Chamanlal,
Ghellabhai and Manilal, and as it was too late to amend, the
period of limitation having expired, he dismissed the sult. In
his judgment he said:

The plaintifi’s father Lallubhai owns that e is joint with hisson. He
admits having lent him money. The leamed pleader for the plaintiff urges
that Le only lent him money after the business had been started, and asks
the Cowrb to place relianceon the fact that he states that his son commenced
trading with money botrowed from Popatbhai Amarchand. But I eannot do
50, The father's statement on the point is nowhere corroborated, and it is
lighly improbable thut it should be true. . Moreover, the presumption is of
mnion in g Hindu family, and where, as in the present case, union is admitted,
it lies, T think, on the plaintiff to prove his contention that, thongh he is joing
with his {ather in living, he trades separate from him. The scanty proof

" pdduced in the prosent case iy wholly inadequate. I hold that Lallubhal is
_joinut with his son, the plaintiff, 8o, too, I take it, it must be presomed that

the minor Chamanlal is joint with the plaintiff. _
* L ® E‘ * . % * #*

Bub it is urged, relying on 17 Bom. 413 and 7 All 284, that - thesuit is not

-bad for misjoinder as it has been brought in the name of the firm. The

learned pleader's contention is that there has heen a misdeseription, but no
misjoinder. I am unable to agree with the view he puts forward, In 17 Bom.
418, the plaintift was described as ¢ the firm of K. 8. by its manager 8, 8., and
the proposed a&di‘oion was that of one of ‘the partners of the firm. Such Was
also the case in 7 All, 284; the partners of the Elgin Mills Company being placed
on the record as defendants, whotreas befors their apphoatlon only the name of
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the firm had been piven. In the present case the suib was brought by the
Dlaintiff as owner of the firm Chamanlal Vadils), and not as the manager.
And where he has suved as sole owner I think he js estopped from coming
forward and stating that he was not, or even admitting for the sake of argument
that he was not.  He must stand or fall by the contention he raised in the lower
Courts  Under these cirenmstances T decide the first issue in $the affrmative,

The plaintiff preferred a second appeal.

€. 8. Bao for appellant (plaintiff) . —The suit is brought
in the pame of the firm, and therefore it is not necessary to
join all partners. He referred to section 22 of the Limitation
Act (XV of 1877) and to Mannt Kasaundhin v. Crooke U
Pragi Lal v, Mazwell @ ; Kasturchand v. Sagavmal ® ; Muhom-
mad v. Himalaya Bunk.

L. A. Shak for respondent No. 1 contended that all the
partners in the firm should be joined as parties, and referred
to Halidos v, Nuthn® Romsebul v. Ramlall,® Somaldhel v.
Someshvar, M 'and Ramkrishng v. Ramabai.®

D, . Pidgamlar for respondent No, 2,

Cuavpavargar, J.t ~The Joint Judge, differing from the
Subordinate Judge, has rejected the suit on the ground that the
plaintiff is not the only partner in the frm of Chamanlal Vadilal,
bub that his father and his minor brother also are partners who
ought to have been added as co-plaintiffs, This finding is based
upon the fact found by the Joint Judge that the plaintiff’s father
and minor brother are joint with him, by which we understand
the Judge to mean that they are members of a joint Hindu

family. But from the mere fact thab certain persons are

members of a joint family™it“does not necessarily follow that
they are partners in a firm which only one of them says is his,
unless it was set up with the help of family funds. There is
nothing in the judgment of the Joint Judge to show that the

@D (1879) 2 AlL 296, (5 (1983) 7 Bom. 217,
@ (1885) T Al 284, () (1881) 6 Cal. 815,
) (1892) 17 Bom. 418, (7y {1880) & Bom. 38,

(4 (1896) 18 Al 198. (8) (1892} 17 Bomw 29,
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firm was so set up excepb tho stateinent of the father, which
is accepted by the Joint Judge. Bub, ageording to that statement,
the futher lent money to the plaintiff. That would make him a
creditor of the firm, not a partner.

Whether the relation of partners cxists among two or more
persons is a quesbion to be determined with reference to .the
relation between those actually carrying on the shop business,
In the present case the Joint Judge does not hold, nor does he
point to any evidence showing, that the persons who he finds
are partners with the plaintiff agreed with the latter to combine
their property, labour, or skill in the business and to share the
profits or losses thereof, or what their relations were, All the
Joint Judge finds is that those persons and the plaintiff arve

‘members of a joint fawmily. In our opinion it is too broad a

proposition of law to lay down that because a person carrying
on business is a coparcencr in a joinb family, therefore all his
coparcencrs arc his partners in that business, entitled with
him'to its rights and responsible with him for its liabilities.
“Partnership ” is defined in section 289 of the Indian Contract
Act, and we may further refer the Joint Judge to the observa- -
tions of Jessel, Master of the Rolls, in Pooley v. Driver,® where
he says a partnership ¢ is a contract of some kind undoubtedly—a,
contract, like all contracts, involving the mutual consent of the
parties.” Participation inthe profits of o business is one of the
tosts for defermining whether a person is a partner. It is, as some
of the decided cases show (see Bz parte Lennant ; Inve Howard @),
“very cogent evidence,” but, in the words of James, L.J,

‘in the case just cited (page 303), “that evidence is capable of

being controlled by the surrounding eircumstances,” In the
same case, Cotbon, L. J., puts it thus (page 315): “I take
it the law is this, that participation in profits is not now
conclusive evidence of the existence of a partnership, but it
is one of the circumstances, and a very strong ome, whieh
are to be taken into consideration for the purpose of seeing
whether or not a partnership exists, that is to say, whether
there was a joint business, or putting it in another way,

“whether the parties werc carrying on the business as prineipals

(1) (1876) 5 Oh, D. 458 a 1. 472 @) (1877) 6 Ch, D. 303,
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and agents for one another whether it is a Jjoint business or the
businessof one only.” The law is very tersely summed up in
one sentence by James, L. J., in Bz parte Delhasse; In re Mege-
vand,@® where he says that the right to control the property, the
right to receive profits, and the liability to share in Iosses
are the elements of partnership. These arc all merely indicin
which may help the Joint Judge in finding whether a partner-
ship, as defined in the Indian Contract Act, exists, In the
present case there is nothing in the judgment of the Joint Judge
from which we can gather that these elements existed. He does
not deal with the question as to the participation of profits,
nor is there any mention of swrrounding circumstances. We
are left to presume them from the mere fact that the plaintiff
is joint with his father and his brother; but just as therve is
no presumption that a loan contracted by a manager of a Hindu
family is for a family purpose (as held in Soire Padmanabh v.
Naraganrao @), so there can be no presumption that a business
catried on by a coparcener is a family business.

The case must go back, therefore, for a fresh finding on
the issue whether therc are any other partnersin the fitm on
whose behalf the plaintiff has brought the suit, If at this fresh
hearing the District Judge comes to the conclusion that there
are other partmers, we think that he ought to allow them to
be brought on the record. There is no substantial difference
between this case and that in Kaesturchound v. Segarmal® There,
too, as here, the plaintiff alleged that he was the sole partner,
and the Court found he was not. And yet this Cowrt held
that the plaint ought to be allowed to be amended. It is
true that in that case the plaintif deseribed himself as the
manager of the firm suing, whereas the plaintiff in the present
‘case deseribes himself as its owner. But that, in our opinion,
is not matberial, for the word “owner” would be a mere
surplusage if the suit was intended to be brought, as we have
no doubt it was, on behalf and in the inbterests of the firm.
“Under section 27 of the Civil Procedure Code the plaintiff is
entitled to an amendment.

(1) (1878; 7 Ch D. Bit at p, 526, {2) (1898) 18 Bom, 520
©(®) (1892) 17 Bom, 413, -
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We; therefore, reverse the decrec and remand the appeal to
the Distriet Judge forr a fresh decision, having regard to the
above remarks, Costs fo abide the result.

Decree veversed,  Case remandeds

APPELLATE CIVIL.

Before Ay, Justice Bealiy and Mr. Justice dston ; and on reference
before M. Justice Chandavarkor.

BALABAI, LEGAT BEPRESENTATIVE OF DECEASED MAHADEV NARAYAN
(or1eINAL PraiNtTiFr), APPRLLANT, v. GANESH SHANKAR PANDIT
AND ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS.*

Otvil Procedure Code (det XITV of 1889), sections 563, 367, 588 clause (18),
ond 591 — Limatation det (XV of 1877), scheduwle IT, article 1754 — Suit fo
recover possession —Death of the plaintiff pending suit— Legal vepresentative
—Practice—Procedure.

On 30th November, 1897, Mahadev Narayau sued to recover certain property
from the defendants. He died on the 27th February, 1899, and his niece Balahal
(his sister’s daughter) applied to be pub on the record as his heir and legal
representative. It did not appear that the defendants had notice er knowledge of
her application, and on the 5th June, 1899, ber name was placed on the record
ander seotion 365 of the Civil Procedure Code (Act XTIV of 1882). In July,
1899, Balabai applied to be allowed to prosecute the suit as a pauper. The
defendants opposed this, but took no ohjeetion fo her right o appear as Mahadev's
reprosentative. In August, 1899, the first defondant filed his written statoment,
in which for the fivst time ho raised the guestion s t> Balabai’s right to represehﬁ
the deceased plaintiff Mahadev. 'The ease subseqnently came on for hearing and
isgues were yaised on the pleadings, the fivat issue being whether Balabai was
Mabadev’s legal representative. Rvidence was taken on all the issues;, and the
Court found all of them in Bualahai’s favour, and passed a decrae secordingly.
The defendant appealed, and the Appeliate Court, being of opinion that other
igsnes were Innecessary until the issue as to Balabai's right to represent Mahadev
was decided, raised only one issue wpon that point. It found that Balabai was
not the nearest hoir and legal representative of the deseased plaintiff Mabadev,
and thereupon it reversed the lower Court's decree and dismissed the suit. On
second appeal, ‘ '

Held, by Chandavarkar and Baity, JJ. (Aston, J., dissenting), reversing
the deores snd remanding the cage for & deeision on the merits, that the.lower
Appellate Court was wrong iu going into the question as to' Balshai's 1ight to

* Becond Appeal No, 84 of 1902,



