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the appointm’ent of receiver™ and submit liis name “\dth tlie
grounds for the nomination to the District Courfc. We may
point out that under section. 503 [d) .power may be granted for
the disposal of the rents and profits in such a way as to ensure
a’'proper allowance to the defendant for such objects as the Court
may think fit. Costs to be costs in the suit.

Order reversei™ and case rema”Nided.

APPELLATE CIYIL.

Before Mr. Justice Parsons and Mi\ Justice Manailo.
SHITAWA (oBiGiKAIi. Dbi?enda.nt No. 1), Appeii.vnt, v. BHTMAPPA
(oEiaiNAL Plaintjpt), Eespoitdent.*

Evidence— Commissione)’' appointexl to x>}'e;pare a map— Civil Procecluro Code [Act

X1V 0/1832), Sec. Q92— StatGmeiits of village officers made to such commissione?’
and recorded hy Mm—Practice.

In a suit as to a riglit of way a.co'Timissloncir was appolutocl midei’ sscfcioti 392
of tho Civil Procslure Codo to prepare a map of €io locality in g*uestion.

Held, tliat the statement's of the village officers made to Inm witli regard to
the right of way wore inadmissible in evidence.

Secoi~d appeal from the decision of T. Walker, District Judge

of Dhd,r\vdr, varying the decree of Rao Sdlieb N. B. Muzumdar,
Subordin&te Judge of Gadag.

The plaintiff sued for a declaration that certain land belonged
to him and also for an injunction restraining the defendants from
interfering with a certain right of way which he claimed. In
the course of the proceedings™ a commissioner ivaa appointed
under section 392 of the Civil Procedure Code (Act X1V of 18.82)
for i;he purpose of making a map of the locality showing the land
in dispute and the direction of the right of way claimed by the
plaintiff. The Subordinate Judge allowed the plaintijff*s claim
to the laud, but refused the injunction prayed for.

On appeal by the plaintiff the Judge granted the injunction,
holding that the right of way was proved. He based his decision
on certain statements made to the commissioner appointed under
section 372, In hisjudgment he said

* Second Appeil, No. 340 of 1888.
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1899. “ W liatlias indticed me to take plaintiff's view of tlio case is Exhibit 11, the
Shitawa statomonts to the commissioner appointed to make the map- The paltil and

kulkarni and five other persons have signed and given a statement to the com-
Bhimapfa. missxonor that tHe land is Grovernment land which defendants are misappi’opriat-
iug by using’'it as a dung-heap, and that they have no right over it. This
statement appears to me as good as the sevon separate depositions on oath. Uiider
tlie Civil Procedure Code, section 399, the commissioner is a Civil Court, and the
witnesses wore bound to answer truly whether an oath was administered or not;
and under section 393 the report of the commissioner and the evidence taken by
him are evidence in the suit and form part of the record. The commissioner’s

report on tho back of Exhibit 9 does not express any opinion on the merits.

“ This evidence is not alluded to in the judgment, and'is, | think, the strong-

est evidence in the case.”
Defendant No. 1 preferred a second appeal.

S. S, Tathar (for D F, Eirloshar) appeared for the appellant
(defendant No. 1) — The Judge has based his decision on the =
record of the statements made by persons who were questioned
by the commissioner on the spot as to the right”of way. Tho
provisions of the Evidence Act (I of 1872) arc applicable to com-
missions—Ameerali’s Law ofEvidence” p. 13. We had no opportu-
nity of cross-examining the persons whose statements were record-
ed—Ameerali’s 'Law of Evidence, p. 259. The commissioner was
appointed only for the purpose of making the map and not to
take evidence*— Churn Bose v. Ajoodhya ; Shadhoo
Singh v. Ramanoogralict LalP'\ Bindahm Ohtmder SirJcar v. Nohtn
Chinder Bisioas”™ Doorga Churn Siirmah v. Neem Ghand 8iirmah”¥
Biistee SaJioo v, Jeo Narain Singh ; Sangili v. Moohaiv®. It
was for the Court to take evidence, and this duty could not be
delegated to a commissioner.

Balaji A. Bhagvaf, for the respondent (plaintiff) -The state-
ments referred to were signed by the village officers. Under
section 393 of the Civil Procedure Code, the report; of tho com.-
raissioner and the evidence taken by him are evidence and form
part of therecord. The Judge has found as a fact, after consider-
ing the evidence in the case, that the plaintifE had a right of way
which the defendants were not entitled to interrupt.

a) (1S75) 23 OaL W. R., 287. (4) (1875) 24 Cal. W. R,, 203.
@ (1868) 9 Cal. w. rR, 83. (5) (1875) 24, Cal.w . R., 338.
(3 (1872) 17 Cal. W. R., 282. (6) (1892) 36 Mad., 360.
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ants and J*'— commissioner was appointed
to draw a map showing the lionses of the parties and the Shiiawa
mway claimed by the plaintiff as well as that mentioned by the Bhimama.
defendants, and no power was given to him to take evidence.
Therefore thei panchndina or statement of the opinions ofthe
village officers and other persons, recorded hy him as tothe
vahivat or use of the way”™ was not evidence, and ought not to
have been looked at by the Judge. In any case evidence in proof
. or disproof of the second issue ought to have been considered by
the Judge, and not by the commissioner. We ask the Judge of
the lower appellate Court to record a fresh finding on his second
iIssue, based on the evidence on the record, and certify it to this
Court within two months.

Issue sent clown.

APPELLATE CIVIL.

Before Mr. Justice Gandy and Mr. Justice Crowe.

DAMODAEBHAT and othees (obighnal Plaintipis, Api'licants), Appel- 1899*
LANTS, V. BHOGILAL KAESONDAS anb others (oRiaiNAL DbfenD'

AKTs, Opponents), Eespondents.*

Decree—Execution— Charity— Tetnj*le— Scheme of mancigemeni—Failure ef
trustees to carry mt—Mode of erforoing proper manacjmimi—Meuioval of
trustees—J”ractice— Civil Procedure Coda {Act X1V of 2882)t Secs. 539
and 260.

A decree was passed in a suit under section 539 of~tlie Civil Procedure Code
(Act X1V of 1882) settling a scheme of management of a certain temple. The
schemo provided that the defendants and tixelr heirs were, during tlieir good
conduct, t0 be retained as trustees and managers of tlie temple, and >as such 10
maintain a proper system of worship, and to keep regular accounts, &c., &c. Sub-
sequently plaintiffs applied for execution of the decree specifically sotting
forth various clauses of the scheme whioli had been infringed by tho defendants.
The plaintiflfs prayed that the defendants skoTiM be removed from their ciBoe
and that the decree be enforcod by their imprisonment and the attachment of
their property. The Judge dismissed the application on the ground that the
defendants could not be removed from the managership in execution proceedings,
the plaintiJffi's remedy lying in a regular suit.

Held, that, in order to obtain the removal of the trustees, the pro.cedure would
be to amend the scheme of management so as to include a provision for tho
;t removarol the trustees if necessary, and not to file a separate suit.

* Anweal No 30 of 1899
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1899 Held, also, that in so far as the dooi'ee ordered particular acts to bo
' by the defendants in the maiiagemont QE the templo it might bo oniuj..

the Imprisonmant of the defontlantg or by tho attachment of thoir property oi
moy both. |
Appeal against the decision oi; T. D. Fry, District Judge oi

D ascodab-
ehat

V.'.. -
BnoatiiAl..

Alimeclabad. ] ’

3)y the decree passed in this suit on tlie 30th September;, 18D6
a schema was settled for tho management of the tcmplo o
Koteshvar Mahadcv (see I. L. R., 22 Eoni., 403). Tho following,
were the principal provisions of the sclieme :—' -\

“ 1. The defoudants and their heirs shall, during their gocd conduct, bo tb”
trustees and managers of tho temple of Koteshwar Maliadev at Ahinodabuc/

and of tho property belonging to the said tcmplo.

“ 2. Theyshall, as Tapodhan Bra'hmina, bo botind to maintain a propor systoui"
of worship. Tho doors of tho tomplo fsliall bo open <laily from 7 A.m, tiUnooi?!

and from 2to 9 p.m. -

“ 3. Thoincome of the temple consists of ofcorings made to tho Idol, of rortt]
for temple buildings and tcmplo lands, and of an annual caah allowaiioo of twt[

rupees from Govornmout. i

“ 4. TJio managers shall not aUow persons of Io\\X*canto to i'csid<3 on tlio toiupW
lands, either infiide or outsido tho tonjplo compound, and thoy shall not allow’

Kolis or Marwildis to reside within the toniplo componnd. n

* “ 5. It shall bo the duty of the managers to Icocp tho compound and otho™
temple lands in a clean and sanitary condition, and to keep the temple buihlin-" |

in repair so far as the funds permit. 1]

“ 6. One-third of tho rents shall bo expended in repairing thotomplo, com4
pound “vall, and buildings belonging to tho tomple. Out of tJie remaining!
income of the temple, tho managers shall dofray tho tamplo axpenso™ and mainfi
tain themselves. '

« 7. The managers shall keep regular accounts of all rents and of expenditnri*”
on rcpaii-s. Tho accounts shall be s™bmitted to tho District Court annuallj? -

within one month after tho Divtlli, and shall be examined by an auditor appoint'
od by tho Court at the cost of tlie managers. A copy of tiio accoutits shall f"

supplied by tIxe managers and shall bo affixed to tho notico-board of the Biijtriri’
Coiu't for the information of the public. * '

“ These accounts shall bo kept from the date of the High Court’s docroo.

“ 8. Tho sohome shall bo subject to such modifxeafcions as may be made horo [

aftor by tho High Oonrfc on tho application of the imrtios' intorostod in the saialg
temple.” f

In 1898 the plaintifis applied for execution of the decn
They alleged specific instances of tlie misconduct of the defend-I
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ants and of the infringement of various clauses of the scliemo 1899.

of management. They prayed for the removal of the defendants Damodak-
the management and for the attachment of their property BTQT

AN\d imprisonment. BhogiliAL,

~NThe Judg-C! dismissed the application, holding that, even if the

"Naintiffs had proved their allegations, the defendants could not

mremoved from their office in execution proceedings, and that

Fie plaintiifs™ remedy lay in a regular suit.

" The plaintiffs appealed.

. K, J/. 0/iodi for the appellants ' (plainfciffs-applicants) .— ~The
judge was wrong in rejecting our application for execution,
fie should have allowed execution of the decree in the usual
,vay as prayed for. Section 260 of the Civil Procedure Code
NAct X1V of 1882) is applicable, inasmuoh as there was a wil-
ful failure on the part of the defendants to cany out the pro-
visions of the scheme— SJia Karamchaiiil v. Glielahhai™K See Pro-
tap CJmnder- Doss v. Peary Oliowilhram™K We have also pre-
sented an application to this Court for the amendment of the
scheme.

- Lallulhai A. Shah for respondents Nos. 1 and 2 (defendantst
1 and 2) :—"We are not the managing trustees and, therefore,
cannot beheld liable for any alleged misconduct on the part of tBose
in actual charge of the temple. The case of S/ila Karamchancl v.
[Gkelabhai™' was decided on a preliminary point, and the ques-
tion whether or not section 260 of the Civil Procedure Cod<3
applies to such a case’'was neither argued nor decided. Section
260 is not applicable, and the provisions of the scheme cannot
be carried out by holding the trustees liable under the section.-
,The only remedy open to the plaintiffs is to get the defaulfcinw-
I"rustees removed from their office by filing a regular suit. The
plaintiffs cannot move luider section of the Civil Procedure

~ode.
II
0)ill. K. Melda for respondent No. 3 (defendant No. 3) :(— Sec-

‘tion 260 .of the Civil Procediu’e Code cannot apply unless the

/defendant is given an opportunity to carry out the provisions
m/of the scheme.

(1893) 10-Bom,, 34. (@ (1881) 8 Cal, 17i,
(3 (189S) 19 Bom., 34.
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Candy, J.;— In tliis. case tlie plaintiffs applied to execute
decree which was passed in a suit under section 539 of the Ci;
Procedure Code. The decree settled a scheme for the mi
agement ” of a certain temple at Ahmedabad, and the teri
of the scheme in eight clauses will be found at pages
the 22nd Volume of the Indian Law Reports, Bombay Se”
Briefly, defendants and their heirs were, during their good
duct, to be retained as the trustees and managers of the teni'
and as such to maintain a proper system of. worship, not tc;
low persons of low caste to reside on tho temple lands, to Kk,
the compound, &e., clean, and the temple buildings in repair,\
keep regular accounts from the date of tho decree, which shoij
be submitted annually to the District Court within one mor>
after each Divdli, an auditor being appointed by the Court /
examine the same. I'he High Court decree settling tho abol

scheme was dated 30th September, 1806. ]
[

Tho present application for execution of tho decree was ma/

by the plaintiffs on 27th June, 1898. They specifically weci

through the clauses of the ~'scheme" and averred that dcfenc

ants were' not maintaining a proper system of worship, wo'
allowing persons of low caste to reside on tho temple lan]j

were not keeping the compound clean or the buildings in repa™

were not keeping proper accounts, and so forth. In aomo”

the clauses of the application for execution, plaintiffs praye

that defendants bo removed from their office: in somo tho

prayed that the terms of tho decree might bo enforced by
prisonment of the defendants and attachment of their propo/l
The District Judge, without considering the application in ;'
tail, dismissed it on the ground that even if tho applicj /?*
proved their allegations, he did not consider that tho dofc/X

ants could bo removed in execution proceedings, tho plainti’™:
remedy lying in a regalar suit.

The District Judge is possibly right in holding that as
scheme is at present framed, there is no provision for remov.®
the defendants for proved misconduct.. They are by the schc]
appointed trustees and managers during their good conduj.
they are directed to perform certain acts, but no provisic
made for their removal in case of their proved disobedient
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in the orders of the Court as contained in the decree. We doubt
JE whether the proper course, in order to remove the trustees, if
necessaiy, is for the plaintiffs to bring a fresh suit under section
d* 539 : the more convenient and obvious procedure is for the
~r.scheme to be amended so as to include in it a provision for the
removal of the trustees, if necessary. Clause 8 allows of appli-
jcations to be made to the High Court for the modification of
/jefche present scheme, and Civil Application No, 91 of 1899 is
f nj-it present on our board for disposal. It is an application pur-
N jtdorting to be made by tlie plaintiffs in accordance with clause
| of the scheme asking for such modifications therein as will
isure the defendants performing the duties enjoined on them

the decree.

But this does not fully meet the present application for exe-
.cution. The District Judge is mistaken in supposing that the
plaintiffs simply ask for the removal of the defendants: they
ask, for insttfince, that according to clause 7 of the scheme, regu-

lar accounts should be kept, submitted and audited. We are
unable to hold that section SCO would not apply to such an ap-
plication. It is clear that the decree has been made against
defendants for the performance of a particular act: if they have
had an opportunity of performing that act, and have wilfully
failed to do so, the decree may be enforced by their imprison-
ment or by the attachment of their property or by both. "We

do not see how the District Judge can refuse to call on defend-
ants to produce the accounts which the High Court ordered
should be kept from 30th September, 1896, and should be sub-

26 ;.aitted within a certain time every year and should be audited.
be If the defendants—or such of them as are responsible for the
Th accounts from 30th September 1896—wilfully fail to produce

those accounts, we do not see why they should not Ibe held to
P be in contempt of the Court's orders.

For these reasons, without expressing any opinion on the

‘6;_ merits of the plaintiffs’ various allegations in their application,
I. .

we reverse the order of the District Judge and remand the
of application to him to be dealt with according to law. He will

deal with the matter of costs, including costs of this appeal.

Order reverted md uppUcation rmanded.
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