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tlie wife. But here the wife purchased ptoperfcy in her own 
name out of her husband’s money, and even if there were any 
presumption of advancement^ it is rebutted by tlie evidence in̂  
and circumstances of the case.

I find in the affirmative on the first issue; in the negative on 
the second ; in the second defendant’s favour on the third ; in tlie 
negative on the fourth and fifth. I roject the claim. The second 
defendant to recover his costs from hoth the next friend of the 
])!aiutiff and the iir.'jt defendant, because, iu ni}'' opinionj the first 
ilefendant is the real niover of this litigation,

S/i.it dismissed,,

Attorneys for plaintifF— f hral j i  and Jeuangir.
Attorneys for defendants—Messrs, M aim iW al, Jamsetji and 
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Before Sit' L . S .  JevJmis^ OMcf Justice, and J/n Jtcsfice Batty.

I n the mattee op the BOMBAY BUEMAH TilADING 
GORPORATIO??', Li3iiTiiD=

Company—•Artiales o f Assooiation—G-encral raeeting o f sJiaroholclers—  
J^i'ox-ies— Qtaili.Jiajtion of proxy— MemGrandiiM of Asso ei ation—- Altera­
tion of Mamovandiim o f Assoclaf ioib-^jlet JIT/J of 189S.

Tixo 1'igb.t o f  a sliai’e lio ld er  to  Yoto l iy  p r o x y  d epend s o u t l i e  contract b e tw een  
h im se lf  and  li is  co-sliarelio ld ers, and w liero p a r tie s  hnvo a I’ig’Iit depending' o n  
th e  con tract betw eijn  th e a i  and  otiiev p a rtie s , t lie ii a ll tli3  r eq u is it io n s  o f  tlio  
contract ns to  th e  exerc ise  o f  th a t  r ig h t  mnsfc Ito follow-ed.

Article C5 of the xVrticles o£ Aasaciation of tho Bonihay Burmah Ti’adiiig 
Goiporation, lilmited, provided as follows: ■' Ko person shall bo appointed 
or have anthority to act as a proxy who i.s Jiot a shareholder in tho Company.” 

llelcli thut tho above article imposed tvv"o essential eonditioiiSj via., that tlie 
prosy shoitld be a shareholder at the diito of his appointment ;i-rl also at tho 
date when he acted. ,

By a po?,’6r-oi-attorney dated 14th Ootohar, 1881, some of the shareholders in 
the abovo Goropany authorized aud appointed certain specified persons “ and all 
persons who at any time during the continuance o£ these po v̂eI•3-of-attorney 
may he partners in the firm of Messrs. Wallaca & Co., o£ Bombay, however 
that firm may bo constituted »*»•#•»#*#*« and in the absence from Bombay " of all 
iihe said persons, “ then, the person or persons for the time being hoMiag the
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procuration of the said firm, and managing the said business jointly and each, of 
them severally ” to vote as prosy for thorn at mGotings of the ahove Company. 
On the 20th March, 1889, M, beoamo a shareholder in the Company, and ou 
the 1st April, 1889, ho began to manage tho business of Wallace & Co., 
holding its procuration. Tinder the above power he voted as proxy at meetings 
of the Company held in 1902 for the purpose of altoriiig the Memorandum of 
Association.

Held, that, not having been a shareholder at the dato of his appointment ass 
required hy article 65, ho had not been validly appointed a prosy.

It is not necessary that tho actual name of tho person appointed to be proxy 
should appear iu the prosy paper. It suffices if he is designated by a descrip­
tion -whicli fixes his identity at the date of appointment.

P.ETITION for the confirmation of a special resolution of tho 
Company effecting an alteration in the Memorandum of Associa­
tion under the Indian Companies (Memorandum of Association) 
Act (XII of 1895).

The Bombay Burmah Trading Corporation^ Limited, was 
incorporated on the 4th Septemberj 1863_, under the Indian 
Companies Act (XIX of 1857). Its name then was The 
Burmah Trading Company/’’ but that name was afterwards 
altered by resolution dated the 30th April, 1864.

The registered office of the Company was situate in Bombay.
In 1896 the Memorandum of Association was altered with the 

sanction, of the Court, and the third clause thereof as then 
framed ran as follow's ;

3. The objects for which the Company is established are :
By and tlu’ough the means of Meî srs. Wallace & Go- of Bombay, Mer- 

chants, who shall at their option be the perpetual Secretaries, Treasurers and 
Managers of the Company, of whatever member or members that firm may for 
the time being consist, or by or through tho means of other the Secretaries, 
Treasurers and Managers for the time being of this Company, to carry on trade 
■with and at Burmah, Siam, Cochin-Ohina, India, tho Malay or Eastern Archi­
pelago, Japan, Hongkong, and the Chinese Treaty Ports, but especially the 
timber and petrolexim trades, in all their branches, including treating and 
prepai'ing for the market, and for tho purposes aforesaid to purchase or take on 
lease and worlc forests or ti’acts of timber and to purchase of take on lease, hire 
or otherwise a.cquire or construct laud, mills, buildings, easements, oil-fields, 
concessions, property and rights of all kinds, and to work, plant, develop, boU or 
otherwise turn the same to account, and also to purchase or otherwise acquire 
or construct mamifactorios for the purposes of the Company’s oil business qxily, 
also to charter, purcliase or construct ships and boats for the conveyance of the 
Company’s goods or mexchandiae, to purchase tiiuber, the product of any of tha
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cotmtries aforesaid  ̂from otlier shippers or holders of the same either on account 
o£ the Company itself or on joint account with such shippers ot holders, also to 
oarry on the business of Cominissiou Agents viuthout advancej luid to enter into 
any arrangement for sharing profits or for joint adventure, co-operation, or 
partnership in tha Company’s timber trade with any person, partnership or 
company carr5'ing on or engaged in or about to carry on or engag'e in any business 
or transaction in timber, which this Comj)any is authorised to carry on or 
engage in, and to form and establish Joint Stock Companies or partnershijis for 
the purpose only of carryhig on partly or wholly the petrolanm trade of the 
Company, and to take or otherwise acqttire and hold any fully paid n]v shares, 
stocks or securities of aueh companies or partnerships, and generally to do all such 
things as are incidental or conducive to the attainment o£ the aljove objects.

In 1902 it was proposed that the above ehiuse should bo 
deleted and, the folio wing objects clause substitiTted for i t :

The objects for which the (iompanj' is established are :
By and through the means of Messrs. Wallace & Co., of Bombay, Merchants, 

who shall at their option be the perpetual Secretaries, Treasurers and Managers 
of the Company, of Avhatever memlDer or members that hrm may for the titiie 
being consist, or by or through the means of other the Secretaries, Treasurors and 
Managers for the time being to carry on trade and business with and at Burmah 
and the rest of India and the East, and in particnlar to buy, sell, get, produce, 
prepare for mai’ket, manufacture, import, esport and deal in any part of the 
world in timbe?, oil, minerals and other products of Burmah, India and tbe 
East, and to ptircliase, construct, take on lease or otlierwise acquire and to work, 
develop, plant or otherwise turn to account land, mines, mills, manufactories, 
buildings, easements, ships and boats, concessions,“ 'business and property and 
rights of all kinds, and to carry out all or any such objects either on account 
of the Company itself or on commission or otherwise on behalf of any person or 
association of persons or Company, and to enter into any arrangement for sharing- 
profits, joint adventure or co-operation or partnership with and to assist any 
person, partnership or company carrying on or engaged in or about to carry on 
or engage in any business or transaction which this Company is authorised to 
Carry on or engage in, or any business or transaction, capable of being conducted 
so as directly or indirectly to benefit this Company, and to take or otherwise 
acquire and hold shares or stocks iu or securities of and to form and establish 
any such company or partnership or business, and to sell, improve, manage, 
develop, exchange, lease, mortgage, charge, dispose of, turn to account or other­
wise deal with all or any of the projaerty and rights of the Company for the 
time be)ing, and to do all snch other things as are incidental or conducive to the 
attainment of the above objects.

At an extraordinary general meeting o£ the shareholders 
held at the registered office on the 29th May, 1902, a s|>ecial 
resolution to the above effect was proposed and seconded^ but on
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being put to the meetings the Chairman declared it lost on a 
show of hands.

A poll was tliereupon demanded  ̂ and on being taken there 
Avere 872 votes in favour of the resolution and 223 against, The 
Oliairman thereupon declared the resolution carried.

At a second extraordinary general meeting of the share­
holders held on the 19tb June, 1902, the above resolution was 
submitted for confirniatiou as a special resoliTtionj, and on a poll 
being taken it was carried, tho voting being 844 in favour of the 
resolution and 301 against it« The greater number of votes 
were given by proxy.

The Company subsequently presented a petition to the High 
Court, setting forth tlie nature and objects of the proposed 
alteration of the Metnorandum of Association, and praying that 
the said special resolution should be confirmed pursuant to the 
Indian Companies (Memorandum of Association) Act (XII 
of 1895).

It appeared that the Chairman of the meeting (Mr. R. H. 
Macaulay) recorded 316 votes in favour of the resolution as 
prozy for absent shareholders. The instnnneut under which lie 
acted was a power-of-attorney dated the 14th October, 1881, and 
was as follows;

Know all mon by theae presents bhat I , ............... of........... . do tereby
nominate, constitute and appoint,........... and all persons wlio at any
time during tlie ooatiuuaiice o£ tlxis power-of-attomey may be patfeners in tlie 
firm of Wallace & Co., of Bombay, bo-wsoever tbat firm may be constituted,
and.o.................... ......... ............................ Assistants in the said firm, and in the
absence from Bombay of all tho said persons, tben the fiersons or person 
for the time being holding- the procuration of the said firm and managing the 
said business jointly and each of tliem sevex’ally, to bo my attorneys or attorney
for me and on my behalf.......................and to bo my i>roxy to vote for me and
on my behalf at any meeting or meetings of the said existing corporation or 
any suoh now corporation to be formed as aforesaid during the continuance 
of this power.

At the date of the above instrument Mr. Macaulay was not a 
shareholder in the Company, nor did he at tbat time manage the 
business or hold the procuration of the firm of Wallace & Co., 
Bombay. He first became a shareholder in the Company on 
the 20tH March, 1889, and lie became empowered to sign for the 
firm on the 1st April, 1889,
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The following were the Articles oi‘ Association of the Com­
pany relating to votes by proxy :

62. Totes may be given eitlier personally or ty  prosy.
63. The instx'nmeut appointing prosy skall be in writing, nnder the hand 

of the appointor, or, if such apjwintor ia a corporation, under their common 
seal, aatl shall be attested by one or rj50r0 'witnegges.

64. Every instriiment axjpointiag a prosy may bo in the foUcwing form, 
or as nearly therein as may be :

I . . . . . .............of...................in .,................ bptng a shareholder iu the Bombay
Burmah Trading Corporation, Limited, and eutitlod to........ ..vote (or....... votes)
hereby appoint ..............o f........................as iny proxy to vote for mo and on niy
behaH at the oi'dinary or extraordinary (as-/Ae Ciise he) General Meeting
o£ the Company, to be held on the...................day o f................. .-and at any
adjournment thereof (or at any meeting of the Company that may be
held in the year...................) (o?’ and at all other General Meetings of the
said Company until I shall revoke this authoritj/). As witness my hand, 
this.......... day of..................

Signed by tho said .............. in the iiresance of...................
65. Uo person shall be appointed or have authority to act as a proxy who 

is not a shareholder in the Company.
66. No person shall bo allowed to vote or act as a proxy at any meeting 

xmless the instrument appointing him shall hare been deposited at the registered 
office of the Company not less than forty-eight hours before the time for hold­
ing the meeting at which the person named in such instrument proposes to 
vote.

67. Unless the instrument appointing the proxy shall otherwise indicate, 
the proxy thereby appointed shall be deemed to be a oontiniiing jjrosy and shall 
he entitled to act as sueh; until Iris appointment shall be revokeil by inatninient 
in writing deposited at the registered office of the Company.

Lowndes, Barley and Young for the Company,

Branson, for the opponents.

The following authorities were cited:—■/» re Farrott: Eos 
parte GiiUen̂ ^̂ ', Seal v. Glariclgê '̂ '̂ ; Earhe7i v. ; TofalndcU
V. Mahar \ Mv parte UJnans : In re ; Seale Hapie v .

Jodrell^ '̂  ̂j Bromley v. Wriglit '̂̂ ; Forester v, New I/and Diamond 
Mine&Ŝ '̂
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JenkinSj CJ.:--The Purnmli Trading Corporation, Limifcecl, 
has presented a petition to this Court under the Indian 
Coaipaiiies (Memorandum of Association) Act, lS95j asking that 
an alteration in its Memorandum of Association, effected by 
special resolution, may be confirmed by the Courfc. As the 
learned. Judge, to whom this class of business is ordinarily 
assigned, is dit-C[Ua]ilied by interest from dealing with the 
petition, its hearing has been transi'erred to the present Bench,

The petition is opposed both on its merits, and on the ground 
that the special resolution has not been passed according to law. 
Before the case can be dealt with on its merits considerable 
amplification of the evidence appears to us necessary, aud 
though wc are prepared to give the parties an opportunity 
under the circumstances to remedy this defect, we have been 
asked in the first place to deal with the respondent’s objection 
to the validity of the resolution. This accordingly we now 
propose to do.

Though many objections are formulated in the respondent’s 
affidavit, before us they have been narrowed to three, and to 
these I will limit my remarks. To miderstand them a few 
facts must be stated.

The resolution was first submitted to a meeting of the 
Company on the 29th of May, 1902, and, according to the report 
of the scrutineers, tho resolution was passed by the requisite 
majority. Of these 814 votes, two lots, amounting to 124< and 
192, which for the purposes of this case may be conveniently 
classed together, were recorded, if at all, by Mr. Macaulay, the 
Chairman of the meeting, as proxy for absent shareholders. 
It is conceded on both sides that, if those votes are to be counted, 
the resolution was passed, but that, if they are not, then it was 
lost. ,

The arguments consequently have been limited, to a discussion 
on the validity of these votes.

Now, the first argument urged against them is that they 
in fact were never recorded. Though there may have been 
an absence of formality, I think there is no doubt that Mr. 
Macaulay intended to vote, and in fact did "pote, as a proxy ; the 
proxy papers, under which he purported to act, were placed in
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tlie basket appropriated to tbe votes in ffivour of the resolution : 
the proxy papers in opposition to the resolution were placed in 
another basket: and the scrutineers in the presence of Mr. Shroff, 
who practically was the representative of the dissentients, treated 
the votes represented by tho proxy papers as properly given, 
without any protest. Had objection been taken at the time, any 
want of formality might have been_, and doubtless would hav’e 
been, remedied, and it would not nnder these circumstances be 
right to treat the votes as not actually given, 1 hu articles impose 
no particular procedure, and the course followed was, in my 
opinion, sufficieui for tho purpose of the poll then being taken. 
Therefore  ̂ this objection cannot prevail.

Then it is said that the proxy papers were not properly attested, 
but this oVijection only applies to 124 of the votes which were 
attested bĵ  Mr. Wallace. 'I'ho G3rd oi‘ the Company’s Articles 
of Association provides that the instrument appointing a proxy 
shall be attested by one or more witness or witnesses, and it is 
argued that this provision has not been observed, on the ground 
that Mr. Wallace was incompetent to attest, inasmuch as he was 
by the docugient appointed a proxy : In re ForroitJ' '̂^

But to this it is answered, that one attesting' witness sufficrs, 
and that this requirement has been observed, because, even if 
Mr. Wallace’s attestation was invalid, there lias been a good 
attestation by Mr. Doggett. In my opinion this is a good answer, 
for Mr. Doggett was none the less an attesting witness because ho 
also was a certifying notary, and reading his notarial attestation 
I think the proxy paper was attested by him within the meaning 
of Article 63,

This brings me to the far more serious question, whether 
Mr. Macaulay’s appointment as a proxy was in compliance with 
the Articles of Association. We have to be satisfied on this 
point, for, as stated in Harhen v. PhilH'ps,-^ the right of a 
shareholder to vote by proxy depends on the contract between 
himself and bis co-shareholders, and where parties have a 
right depending upon the contract between them and other 
parties, there all the requisitions of the contract as to the exercise 
of tbat right must be followed.
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Now the objections urged under this head arê  that there 
is no such proxy paper as the articles require, and that 
Mr. Macaulay had not the requisite qualification for his 
appointment. The force of these objections must be determined 
by Articles 62 to 67, which for this purpose must be read 
together. I am not prepared to say, notwithstanding the 
phraseology of Article 66̂  that the actual name of the appointed 
must appear in the proxy paper: I think it would suffice if he 
were designated by a description, which would fix his identity 
at the date of the appointment. But we have far more to reckon 
with here. Article 65 imposes two conditions : the proxy must 
be a shareholder at the date of his appointment and at the date 
•when he acts.' That both these conditions are essential isj I 
think, made the more apparent when the language of the 
article is contrasted with that of clause 44 of Table B to Act XIX  
of 1857. At the time of his voting Mr. Macaulay was a 
shareholder: the question is whether the other condition of th© 
article has been satisfied.

Then again the instrument under which Mr. Macaulay purports 
to have acted is not in the form expressly sanctioned by the 
Articles of Association : it is a power-of-attorney, not'^limited to 
an authority to vote, but providing for a variety of other matters. 
So far as it relates to the power to vote it runs as follows :

Know all men by these ptesei^ts that I , .. . . . . . .of do lieieby nolTainate,
constitute and appoint Lewis Alexander "Wallace, Alexander I’aleoner Wallace, Jolin 
Atoion Bryce, Henry Adair Bicb.ardaon, and Michael Rnesell Dyer, and all persons 
who at any time during the continuance of this Power of Attorney may bo partners 
in the firm of Wallace & Co. of Bombay, howsoever that firm may be constituted, 
and I'rederick Liddell Steel aud William Eobert Maodonell, Assistants in the said 
firm, and in tho absence from Bombay of all the said persons then the persons 
or person for the iims being holding the procuration of the said firm and man­
aging the said business jointly and each of them severally to be my attorneys or 
attorney for me and on. my behalf.........and to be my proxy to vote for me and on
my behalf at any meeting or meetings of the said existing corporation or airy such 
new corporation to be formed as aforesaid during tho continuance of this po f̂er.

The instrument is dated the 14th day of October, 1881.
Now it will be seen that Mr. Macaulay was not appointed 

by name ; had he been, his appointment would certainly have been 
bad, for at the date of the instrument he was not a shareholder, 

is stated before us that he first became a shareholder on the
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20th of Marchj 1889, and that he first came within the descrip­
tions contained in the power of attorney on the 1st of April 
following; for it was not nntil then that he held the procuration 
of the firm and managed the business in the absence of all 
partners of the firm from Bombay. Therefore, ifc is argued  ̂ the 
article is satisfied  ̂ for when the power-of-attomey came into 
operation as to him̂  he was a shareholder.

But the article prescribes the qualification at the time when 
the appointment is made  ̂ not at any subsequent date to which 
the operation of the instrument may be postponed, and an 
appointment is none the less made at its date because its operation 
is suspended. The appointment is of all persons answering a 
particular description, irrespective of the qualification the article 
imposes, and there is notliing in the articles, nor has it been 
snggested. that there is elsewhere  ̂ a provision, as a result of 
which the possession of shades in the Company is an inseparable 
incident of the description contained in the power.

Can it then be said that the requisitions of the articles have 
been observed. ? Head together they appear to me to contem­
plate the aj^ointment of no one but ascertained individuals hold” 
ing the prescribed qualification at the date of the instrument, and 
not an appointment such as we have here, whereby a number of 
persons, some ascertained and some not, some at the time qualified 
and some not, are vested with authority to vote, without any 
exhaustive attempt at selection between them, and without any 
limit as to time except the continuance of the firm of Wallace 
& Co., howsoever that firm may at any time be constituted.

No practical difficulty has arisen in this case, but it is easy to 
see that the Company might be seriously embarrassed if an 
instrument like the present were treated as a compliance with 
its article; for if good for one it would be good for all. Under the 
power several persons are expressed to 'be vested with authority 
to vote at one and the same time, and in some cases without indica­
tion of preference, so it is manifest that if there were a difference 
of view among the several would-be proxies, and each claimed to 
vote, serious difficulties would arise, and the Company might be 
thereby hampered in the conduct of its affairs.

I  think, therefore, the instrument does net comply with the 
Company’s articles, and further that Mr. Macaulay, for want of
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proper qualification, has not been validly appointed a proxy, and 
as a result 1 hold that the resolution has nofc been passed by the 
requisite majority. The objection of insufficient stamping has 
not been pressed before us, for under tho Indian Stamp Act the 
votes would not on that ground be void.

The result, however, is that tho petition must be dismissed 
with costs, but we can only allow .Mr. Shroff half his costs of tho 
fii'it affidavit, as it appears to us needlessly prolix.

B atty, J . :—Inasmuch as the right to vote by proxy is not a 
right claimable under the ordinary law, but is derived from the 
terras of the “ Articles of Association,” it is essential that the 
conditions imposed by those articles should be strictly fulfilled.

Article 65 runs as follows; No person shall be appointed 
or have authority to act as a proxy who is not a shareholder in 
the Company/’’

This, in its plain grammatical meaning, seems to require that 
the prescribed qualification must exist both at the time when 
the appointment is made and al ô at the time when the authority 
to act under it is oxercised. Such a construction would, of course, 
be fatal to an appointment itt fu taro  of a person uot qualified ’ 
in prtJdScnH.

The alternative suggested is that if a person, not a shareholder 
at the date ot* the instrument appointing him, becomes a share” 
holder at the moment when that instrument, so far as he is 
cuncernod, cornes into operation, there is a substantial compliance 
with the rule. That construction would in effect substitute for 
tl:o words ‘̂‘'no person shall be appointed the words ‘‘no person 
appointed shall have authority to act as a p r o x y I t  assumes 
an intention not expressed in the article or arising by necessary 
implication from the circumstances. If ifc were correct, the words 
“ shall have authority to act as proxy ” would have sufficed. 
The words no person shall be appointed ” would then be 
redundant and unmeaning. But there is nothing to justify the 
assumption that those words were retained, per incuriam. For 
the iirticle was advisedly adopted in lieu of the model supplied 
hy the Legislature in No. 44 of Schedule B to the Act (XIX of 
1S57) then in force. And there is no apparent reason for 
supposing that the requirement relating to the appointment, was



deemed less essential than the T e q u i v e m e n t  relating to tbe exercise
of tho authority therebj’- conferred. To hold, therefore, that tho 1n he
real intention was only to inslht on the prescribed qualification ]]ui'1mah

when the appointment came into operation, is not justified by the coapoBAxiox
plain meaning of the words used. The cireuinstances in which
the articles were drafted would, if it be permissible in such case
to speculate as to the intention, inducc the contrary conelusiou.
Eor the articles were prepared to es.clude and replace those in 
the Schedule B to the Act which ŵ ould otherwise have applied.
It would seenij therefore^ legitimate to infer that those avIio 
framed the articles bad that schedule under eon.sideration and 
intended to express all deviations from its essential 'principles 
Tvith precision.  ̂ No. 44 of the schedule expressly provides that 
no instrument appointing a proxy shall be valid aft;er the espira= 
tion of one month from the date of its execution. This time 
limit was discarded. But no further departure from No. 44 
was allowed, and article 65 deliberately retained the provision 
restricting the selection of proxies to shareholders m  esse at time of 
the appointmentj precludiDg appointments of suspended validity^

But even if the articles be read apart from all extrinsic indica­
tions as to intention, is it possible, in applying the strict principle 
of codstruution follo^ved in Iloj'hen v. to infer that it
W’’as the intention in article 6i and article 65 to authorise the 
appointment of a person wdio did not possess the prescribed 
qualifications till neai'Iy ten years after the date of the instrument 
appointing him ? To construe those articles with such latitude 
would be to deprive the terms of the agreement binding on the 
shareholders of all certainty. If a meaning so remote from that 
which is expressed could be imported into the articles, it would,
I think, tend to destroy the confidence -which the shareholders of 
companies are entitled to place in the binding forco of " Articles 
of Association.”

Peiilion dismissed.
Attorneys for the petitioner— Cratgie, L^noh ^ Oioen,

Attorneys for the opponents—’Ilessrs  ̂ArdeaMf} Sornia&ji^
Blnsham ^  Co,
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