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1002, The sanadg, therefore, appear only to determine what Govern-
BALAT ment had power to determine—the conditions of continuance
Do or resumption and the terws on which such conditions would

on application and payment be enlarged ; but, so long as those
eonditions were fulfilled, no more affected the right which
adoption might confer than the right which survivorship or
inheritance might eonfer under the law applicable to the holders.

Decree confirned,
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Before Mr. Justice Crowe ond Mr. Justice Aston.
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? Jurisdiction—Revisional Jurisdiction of High Cowrt—Criminul Procedure

Code (Act V of 1898), sections 423, 430— Presidency Mogistrate— Discharye
of aveused person under section 209 of Criminal Proceduie Code (det ¥ of
1898)—0Order of discharge set aside by Iigh Court and order made that
aeoused be arvested and commitied for trial af the Sessions of the IIigh

 Court—Practice—Procedure—Suficient ground for commitking for tridl,
what is.

Under scetions 439 and 423 of the Criminal Procedure Code, the High Court
hag jurisdiction to set aside an order of diseharge passed hy a Presidency Magis-
trate, if such preliminary be necessary, and to direct that a person improperly
discharged of an offence be arrested and forthwith committed for trial.

The fact, that by section 439 of the Criminal Procedure Code (Aet 'V of 18908)
the High Cowrt in its vevisiomal jurisdiction may exercise all the powers given
to it as o Conrt of Appeal (hy scction 423), exeept (see paragraph 4y the power of
converting a finding of acquittal into one of conviction, seems to point to the
conclusion that all other powers not expressly exciuded may be exercised by the
High Court as a Conrt of Revision.

The words in section 209 of the Criminal Procedure Code ¢ sufficient gro\mtl
for comibitting ” mean, not sufficient ground for convicking, but refor to a
oage in which the evidence is sufficient to put the accused on his trial, and such
a casg arises when credible witnesses make statoments which, if believed, would
sustain conviction. Tt is not necessary that the Magistrate should satisfy him-
self fully of she guilt of the accused before making a commitment. It is his .
duty to commit when the evidence for the prosecution is sufficient to make out

# Criminal Application for Revision, No, 142 of 1902.
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justify a convietion.

RULE granted under section 435 of the Criminal Proce
Code (Act V of 1808) to the Public Prosceator, eallug on
Varjivandas ¢/ias Kalidas Bhaidas to show eanse why 1
passecd by Mr. Binning, Acting Chief Presidency May
discharging him under section 209 of the Criminal Proew

Code, should not be set aside and why he should not be eonunitzed
to the Court of Sessions for trial on charges wuder soetions 471
and 109 of the Indian Penal Code (XLV of 1830},

The said Vavjivandas (with four other aceused) was ehn
before the Chicf Presidencey Magistrate with wusing
the use of o forged document, but, under weetion 24039 of the
Criminal Procedure Code, svas dischurged by the Ala
who was of opinion that there was no evidenee against him.

The Public Prosecutor thereupon applied to the Iiigh Court
under section 435 of the Criminal Procedure Code (Ack ¥ of
1898), contending that sufficient evidence had been.given to
justify the committal of the accused for trial. The High Court
granted the rule as above set forth.

al h] & 8
ana abetting

cistrate,

Seott (Advocate General) (with him Niedolson, Public Prosecutor)
for the Urown,
Branson (with him @, S. Rao) for the aceused.

- Crowe, J. :—This was a rule granted to the Public Prosecutor
calling on Varjivandas efiss Kalidas Bhaidas to show cause why
the order passed by Mr. Binning, Acting Chief Presidency

“Magistrate, discharging him wnder section 203 of the Crimina
Procedure Code (Act V of 188), should not be set aside and why
he should not be committed to the Court of Sessions for trial on
charges under sections 471 and 109 of the Tndian Penal Code.

Mz, Branson, who has appeared to show cause against the
rule, has contended that itis not competent to this Court to seb
aside the order and direct the commitment of the aecused either
under the provisions of the Code of Criminal Procedure or under
the Charter or the Charter Act, and that the prosécution is not
prejudiced in any way because ib is open bo them fomake afresh
8 1088—2
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application, the order of dischavge not amounting to an acgquittal.
The learned Couusel drew ow attention to several Caleutta cases
in which, he argued, there was ennsiderable divergence of opinion,
and submitted that there was no authority in any ruling of the
Bomhay High Court for the construction which had been placed
on section 15 of the Charter Act and section 28 of the Charter
by the Calcutta High Court.

The first case to which our attention was drawn is that of
Clharoobula v. Barendre Neth ¥ in which the Court, consisting of
Prinsep and Hill, JJ., differing from Ghose and Wilkins, JJ,, in
Coleille v, Kristo Kishore,® held that the High Court has powers
of revision in rvespeet of an order of discharge passed by a
Presidency Magistrate, by reason, not of section 28 of the Letters
Patent, 1865, but of section 15 of the Charter Act (24 and 25
Vie., ¢. 1u4). Their Lordships added that the High Court had
no yower under the Code of Criminal Procedure to interfere in
vevision with an order of dismissal or discharge passed by a
Presidency Magistvate. In Coleille v. Kristo Nishore @ the
Court had. held that under sections 4353 and 439, read with
section 423 of the Criminal Procedure Uode, it had power to
revise the proceedings of a Presidency Magistrate and order a
farther enquiry to be made, and thatit had the same power under

‘clause 26 of the Letters Patent of 1865,

We do not think it is necessary to go so far afield as the
Charter or Charter Act in order to find authority for the power
to revise the proceedings of a Presidency Magistrate, as the provi-
sions of the Criminal Procedure Code seem perfectly clear on the
point. The sections which bear on the question of the revisional
powers of the Court are sections 435.439. Under section 435
the High Court has power to call for and examine the record of
any proceedirgs before any inferior Criminal Court for the pur-
pose of satistying itself as to the correctness, legality or propriety
of any finding, sentence or order recorded or passed. It eannot
be coutended that the Court of the Presidency Magistrate is not
within the term “any inferior Criminal Court,” as section 441
cxplicitly refers to certain proeeedings which may be taken by

{1} (1899) 27 Cal. 126 .42 (1899) 26.Cal, 746,
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any Presidency Magistrate when its record is ealled for by the
High Court vnder section 435, Seevion 432 enumerates the
powers which the Court muy exercise in revision, and it declaves
that in axy proveeding, the record of which has been ealled for,
or reported for orders vr other

ise comes to its knowledge, the
High Court way inits diseretion exercise any of the powers
conferred on a Comt of Appeal hy certain preceding seetions,
among others by secbion 423, Now awmong the varicus powers
speeified in section 423 is the powoer of directing that an accused
wmay he committed for trinl. It is not necessary that the Court
should be exereising its functions in an appeal from an acquittal,
What the law says is that it may exercise the same power in
revizion, in any proceeding whatever, as it could have exereised
in hearing an appeal from an seyunittal, This was the view
adopted by the Allahabad High Court in Eajiress vo Ram Lal
Siuyh and otkers,® with whicll we expressiour concurrence.

But it was contended that this power could uot he exercised in
the case of an accused perzon who had been discharged, as speeial
provision had been made for such cases in section 437, which did
not inelude orders of discharge passed by Presidency Magistrates,
The answer to that argument appears to be that it was the
intention of the Legislature In framing section 439 to malke the
terms thereof suiliciently wide and cowprehensive to cover
all eases which were not included in section 437, and that it
could never have been intended that the High Court should not
possess the same powers with respect to the proceedings of
Presidency Magistrates which are specially conferrved on Sessions
Judges and Distriet Magistrates with respect to the revision of
the sentences, findings or orders of the Courts subordinate to
them, However that may be, it is clear in the wording of the
seetion that in any proceeding the powers enwmerated in section
423 may be exercised, subject only to the limitation set forth in
paragraph 4. that nothing in the section shall be deemed to
authorise & High Conrt acting in revision to econvert a finding
of acquittal into one of conviction. The fact that this particular
power, whieh is conferred by section 423 on Courts in the
exercise of their appellate jurisdiction, is cxcluded in express

() {1883} 6 AlL 40.
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ferms in section 489 secms clearly to point to the conclusion thab
all the other powers not expressly excluded may be exercised by
the High Court as a Court of Revision. We notice that in the
Full Bench decision in Hari Dass Sangal v. Saritulle,V Wilson,
J., whose judgment was concurred in by a majority of the Court,
stated his opinion that the High Court, under section 423
etubodied in section 439, could set aside an order of discharge
and direct a charge to be framed and tried by the proper Court,
After pointing out that sections 485 to 489 must be read
together, and reciting the terms of section 435, he remarks :
“This I read as an express enactment that every finding,
sentence or order is liable to review, not only on the ground
of illegality or irregularity, but alse on the ground of
incorrectness, that is to say, on the ground that it is wrong on
the merits. And an order of discharge is no exception to the
general rule, I do not mean to say that an order of discharge
may not, under the subsequent sections, he set aside on other
grounds, such as the discovery of fresh evidence, but only that
it is liable to be so dealt with on any of the grounds here
mentioned. .

“The second point for enquiry is, what fribunals have
jurisdiction to set aside an order of discharge? This Court
has power under section 439 to deal as a Court of Revision with
any finding, sentence or order which comes under its notice.”
In consideration, then, of sections 489 and 423 of the Crirei~
nal Procedure Code when read together, we think it is clear
that the Court has jurisdiction to set aside an order of discharge
if such preliminary be necessary, and to direct that a person
improperly discharged of an offence be arrested and forth-
with committed for trial, and this view is covered by the
authorities, ~

The next point which avises is whether the order of discharge
was illegal or ingorrect or otherwise improper, 7. e., was it wrong
on the merits? The order of the Presidency Magistrate is briefly
expressed in these words : “ No. 4 iy discharged for want of
cvidence.” The words in sechion 209, “sufficient’ ground for

() (1888 15 Cal. 608,
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committing,” have been explained to mean, not ground for convict-
ing, but where the evidence is sufficient to put the accused on his
trial, and such a case arises when credible witnesses make state-
ments which, if believed, would sustain convietion. The weigh-
ing of their testimonies with regard to improbabilities and
apparent discrepancies is more properly & function of the Court
having jurisdiction to try the case. It is not necessary that the
Magistrate should satisfy himself fully of the guilt of the accused
before making a commitment, It is his duby to commit when the
evidence for the prosecution is sufficient to make out a primd
JSacie case against the accused, and he exercises a wrong discretion
if he takes upon himself to discharge an accused in the face of
evidence which might justify a conviction.,

It is contended by the learned Advocate General that there was
sufficient evidence before the Magistrate to justify the committal
of the accused and he refers to the admissions made by accused
himself before Mr. Karsandas Chhabildas, Third Presidency
Magistrate, to the primd facie evidence of a conspiracy between all
the accused and the evidence as to what was said, done or written
by the other accused in refevence to the common intention as
bearing on the guilt of the accused, and also to the evidence of
several independent witnesses examined in the course of the
enquiry as to the conduct of the accused. It seems hardly neces-
sary to go beyond the statement made by accused to Mr. Karsandas
Chhabildas who has been examined as & witness in the case. He
states that accused was brought to his bungalow, and he asked
him if he wished to make a statement, and if any inducement or
‘threat had been used, or any police officer had told him to tell an
untruth, and he said “ No,” but he wanted legal advice and asked
the witness to give him advice, which he refused to do and also
refused to take down his statement, After some further con-
versation he went away and returned in the afternoon, when he
made a statement, in the course of which he said that accused 2
.asked him to have a copy made of the will the draft of which
was produced by accused 2; that he got it copied in a book
by a Brahman in a house in Barbhaya Moholla; that Vithal
Jumakhram attested it in his presence; that he asked
aceused 2 why this was done as there was no signature, and that
accused 2 replied that Vithaldas might turn round, it was better

89

irpa.
EMPLROR
"
VARIIVAXN-
DAS,



20

1502,

EMPEROR

. h
VARIIVAN-

DAS,

THE INDIAN LAW REPORTS., {VOL, XXVIL

to take his signature at once. Accused 2 took away the book
and two or three days later he returned to his house and said he
wanted a jeweller’s signature, whereupon accused told him to go
and see Lakhmidas Nagardas; subsequently Lakhmidas Nagardas
came to see him and asked what the signature was for and he
said, “I do not know: accused 2 knows; go andask him.” The
Magistrate has made a mnote on his deposition to the effect that
Mr, Kapadia objected to the evidence, as he said there was an
inducement to accused, and he adds: “ On reading the evidence
of Mr, Sloane and Mr. Karsandas I am of opinion there iz no
evidence of this, and I think that conversation may be admitted.”

Without going into the question of the documentary and
other evidence respecting which contentions as to its admissi-
bility have been raised, we think it sulficient to say that there
is on the record of the magisterial enquiry sufficient primd facie
evidence to require the committal of the accused for trial by the
Court of Session.

"We therefore direet that the accused Varjivandas alias
Kalidas Bhaidas be committed to the Court of Session on the
charges under sections 471 and 109 of the Indian Pe}lal Code.

AstoN, J.:—I am of the same opinion. Jurisdiction to order
committal of an accused person who has been improperly
discharged under section 202 of the Criminal Procedure Code
is clearly given to a High Court by section 489, whether the
inferior Court which discharged the accused be a Presidency
Magistrate or not. Tt is nobt necessary that there should be a
right of appeal in order that the High Court may exercise the
revisional power conferred by section 439. Seceing that this
power to order in revision that an accused who has been
improperly discharged shall be committed is clearly given by
section 489 by express words, it is more reasonable to treat the.
power conferred by section 437 on a High Court to order further
inquiry in the case of. any accused person who has been dis-
charged as redundant, than to treat section 437 as restricting
the power expressly conferred by section 439 to order committal

~ for trial,

On the merits I' coneur that the evidence recorded by the
Mawlbtrate who made the magisterial enquiry and commitbed
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other accused persons for trial establishes as against the accused
Kalidas Bhaidas a prewd facie case such as to requiré the
committal of this accused on the charges specified.

As to the formn which this Court’s order should take, I would
add, becanse much was said at the hearing as to this Court’s
power to set aside an ovder of discharge, that I know of no
warrant or authority in the Code of Criminal Procedure for the
doctrine that an order of discharge under section 209 needs to be
set aside before an order for comwmitbal of an accused person. held
to be improperly discharged, ean be made. Secction 403 of the
Criminal Procedure Code seems to be authority to the contrary.
The learned Advocate Ceneral, however, asked, I presume ex
majore eantely, that this way be wade part of this Court’s
order if the accused be ordeved to be comunitted for trial, and
such an order has accordingly been included,

APPELLATE CIVIL,

s Before M Justice Orowe and My, Fusiice dsion.

RAMIT HARIBIHAT awp a¥orHER (ORIGINAL PLaiNyirss), APPELLANTS,
v. BAL PAuVATI (origizarn DnvENDavT), RESPONDENT

Transfer of Property Act (IV of 1882), sertion 59—Aitestution of mortguge-
bond — Meaning of the word “ atfesied " — Atsestaiion in the presence of the
mortgagoer after having veceived jiom him a pevsonal acknowledgment of
his signature.

A mortgage-hond was signed by the mortgagor, was atitested by three witnssses
and was duly registired. In a suit for the mortgage-debt it appenred from
the evidence that none of the attesting witnesses had actually seen the execution
of the deed by the mortgagor, but must have attested merely ou the mortgagar’s
admission of his signature. The lower Courts held that this was not sufficient:
under section 59 of the Transfer of Froperty Act (IV of 1882), and thab the
mortgage was, therefore, invalid. On appeal to the High Court,

Held, that 1he attestation was sufficient. A mortgage-deed is aitested within
the meaning of sectivn 59 where the witnesses have signed it in the presence of
.the mortgagor atter having received from him a personal acknowledgment of
his signature, ‘ ‘
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