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APPELLATE CIVIL.
Bafore Sir L. H. Jenkins, Chisf Justice, and My, Justice Bufty.
BATATI RAMCHAXNDRA DESHPAXNDE {oricrzar Derexpavi),
ArpErraxT, . DATTO RAMOHANDRA {(ontsixarn Prarsrier),
REespoxpENTH

Fatan~—Adaption of a person not ¢ menber ¢f the Fatandiv fapily—Gordon
Settlement— Vatan Act (Bombay Aot ITT of 1S7E).

A sanad with respset fo wvabwn property which was subject to the (rordon
Seitloment eontained the following clauses :

Ind~No nazrana or other demund on the part of Govermment will he
imposed on account of the suesession of heirs, limeal, eollateral or adopted, within
the limits of the Vatandir family, and permission to make such wloptions nesd
not hereafter be obtained from Government.

3rd.—When oll the shavers of the watan agres to weguest i, then the
general privilege of adopling at any time any person {without rvestriction as to
family) who can be legally adopted, will be granted by Government to the vatan
on the payment from that time forward in perpetuity of an annual narrina
of one anna in each rupee of the above total emoluments of the vatnn,

It was contended that the adoption of a parson who did not belong fo the
Vatandér family in respect to whose vatan the said sanad was granted, was invalid.

. Held, thut the sanad did not prohibit such an adoption and that the adoption
in question was valid.

ArpeArn from the decision of Rdo Babdadur V. V. Paranjpe,
First Class Subordinate Judge of Sdtdrd.

The plaintiff sued to obtain a declaration of his right as
adopted son of Kondo Narayan Deshpande and his widow
Savitribai, and to recover possession of certain property.

The defendant denied the plaintiff’s adoption, and also con-
tended that, even if proved, it was invalid. inasmuch as the cere-
mony had been performed while the plaintiti’s adoptive mother
was in mourning. He further pleaded that the property in suit
was Deshpande vatan and was subject to the Gordon Settlement,
and that by the Gordon Settlement and the sanad issued there-
under the adoption of a stranger into a Vatanddr family was
not permitted ; that the plaintiff was vot a member of this
Vatanddr family to which the property in suit belonged, and that
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his adoption was therefore illegal: see also Vatan Act (Bombay
Act 11T of 1874).
The following is the material portion of the sanad issued
under the Gordon Settlement referred to:

Whereas in the zilla of 8%4rd eortain lainds and eash allowances ara entsred
in the Government accounts of the year 1855-87 as held on sarvice fenure (here
follow the deserivtion of lands and ecash allowances), and whereas the holders
thereof have agreed to pay to Governwent a fised annual payment in liew of
gervied,

Itis hereby declaved, that the said lands and eash allowanees shall be continued
hereditarily by the Britizh Government on the fullowing eanditions, that is {o say,
that the 521l Lollers and heirs shall continue faithful subjects of the British
Government, and shall render to the same the following fixed yearly dues :.....In
consideration of the fulAlment of which conditions:

15t —~The said lands and cash allowances shall be continued without demand of
garvics, and without inerease of the land-tax over the above fixed amount, and
without ebjection or question on the part of Government as to the rights of any
holders thereof, so long as any male heir to the vatim, lineal, collateral or
adopted, within the limits of the Vatandir family, shall be in existance.

2nd,—No mnazrdna or other demand on the part of Government will be
impesed on aceount of the succession of heirs, lineal, vollateral or adopted, within
the limits of the Vatandir family, and pormission to make such adoptions need
not hiereafter he obtained {rom Government. :

8rd.~—When all the shavers of the vatan agree to request if, then the general
privilege of adopting at any time any person (without restriction asto family)
who can be legally adopied, will be granted by Government to the vatan. on’
the payment from that time forward in perpetuity of an amnual nazrina of
ono anna in each rupee of the above total emoluments of the vatan.

The Judge allowed the plaintiif’s claim and passed the following
decretal order :

Ordered that the plaintiff do recover possession of Iands spacified in the schedule
amexed to the plaint with trees and such other things as are permanently
atinched tp them, Dossession of such lands as are stated in the schedule as held
by tenanis to be taken by notice in ths manner lald down in gestion 264 of the
Civil Procedure Oode.........It .is further declared that the plaintiff is the
lawfully adopted son of Kondo Narayan and his widow Savitribai and the
Inwfal heir of their estnies. The defendant is hereby enjoined not- to interfere

- with plaintitf's walidvet of the estate of the id Kondo and Savitribai, -~ The

defendant to deliver to plaintiff documenis such as rent-notes, &c., which he
may have tuken in his own nome relating. to the properties awarded to the

- plaintiff.  The plaintiff is also ensitled to recover mesne profits of the awarded
. propertiey veceived by defendant from date of the suitiuessr,..Costs on the

dﬁfendani;.



YOL, XXVIL] BOMBAY SERIES,
The defendant appealed,

Braason (with B, 4. Blageof) for the appellant (lefendant) :—-
Our wain contention is that the adoption iz inoperative with
respectto the Deshpande vatan property in dispute, The Gordon
Scbilement applies to this vatan. By the terms of the sanad issued
under that settlement, il o person who iz not a wmember of the
Vatandde family is adonted, such adoption must be sanciioned by
Government and nazeina must be paid; the plaintilt was uot
a member of the faeily o which this vatan belonged @ dppasi
Bapuji vo Keshar Shaieae)? Mudlarray Manokov o dfsnoran
Keshar.®  When a sestlement is mads with a Vatanddr under
the Gordon Settlement, the Vatanddr undertakes to obtain the
sanction of Government in ease of an aloption, This provision
is made with o view to prevent the allenation of the vatan
(section 15 of the Vatan Act). The third clanse of the sanad
provides that in case of the adoption of a person outside the
Vatauddr family, all the members of the Vatanddr family must
consent.

Chimanlel H. Setalvad (with . F. Biat) for the respondeni
(plaintiff) :—Irrespective of the Gordon Settlement there is
nothigg which prohibits the plaintif’s adoption. There is no
resbrietion in the Vatan Act that the person adepted must be a
member of the Vatanddr family. A person outside the family
can be adopted, and once adopted, he becomes a Vatanddr with
all & Vatanddr's vights.

Nest, does the Gordon Settlement prohibit the plaintiff’s
adoption.? As to the operation and effect of that settlement, see
Appaji Bapuji v. Keshav Shamravth It did notalter the nature
of the vatan property, TIts object was to proteet the rights of
Government as between Government and Vatanddrs, 1t did
not affech the rights of the Vatanddrs inter se.

- [Jexxrvs, CJ. :—If a Vatanddr cannot alienate his vatan in
favour of a person outside the vatan family, can he ereate a right
. in favour of an outsider by adopting him 7]

() (1890) 15 Bom 13. @) (1890) 15 Bom, 519,
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Yes, because the adopted son fully represents and takes the
place of a natural born son. There is no distinction between the
rights of the two. Under Regulation XVI of 1827 there wasno
restriction of adoption. Act XTI of 1843 contains no provision
against alienation nor against the adoption of an outsider. Section
4 of the present Vatan Act distinetly recognizes the right to
adopt. So far as legislative enactments are concerned there is
nothing in them prohibiting such an adoption. The Gordon
Settlement did not affect the rights of succession, &c., amongst
the Vatanddrs dnZer se. )

1t is not competent to the Collector to determine who is a
Vatandér and who is not. He can pass orders for the restoration
of ‘vatan property on the assumption that the person in whose
favour he passes the order is a Vatandér : Remrar v. The Seeretary
of State for India® The question of status as Vatanddr can be
determined by a Civil Court.

Branson in reply.

Jexrins, C.J.:~The plaintiff has brought this suit for a
declaration of his right as adopted son of Kondo Narayan
Deshpande and his widow Savitribai and to recover possession
of the plaint lands. In the lower Court he has been successful,
and the defendant has appealed. '

The points urged before us are : first, that the adoption is not
proved ; secondly, that, if proved, it is invalid ; and thirdly, that,
in any case, it is ineffective to create a title in the plaintiff to so
much of the plaint lands as are vatan property. It is the third
of these points alone that calls for serious discussion, for Mr.
Branson has in effect conceded (after stating the facts) that the
theory of Savitribai’s being under sufak (which was relied on as
a circumstance both invalidating and making improbable the
alleged adoption) could not be supported on the evidence,
imasmuch as the relationship that would impose swfat had not
been proved. On a consideration of the facts I have no hesitation
in affirming the decision of the Subordinate Judge as to the fact
and validity of the adoption. Therefore, I at once proceed to the
third and more important point. '

(1) (1896} P. J. p. 666,
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The argument in favour of this line of defenee is principaliy
rested on the terms of the sanad settling the vatan property,
which ran as follows:

Wheress in the zilla of 8:idtdrh certain lainds and cash sllowances are entered in
the Government accounts of the year 1886-37 as held on service temure (here
follow the description of lands and cash allowsnees), and whereas the holders
thereof have agreed to pay to CGovernment a fixed annual payment in lew of
serviee,

Tt is hereby declared, that the said lands and eash allowanees shall ba eontinuel
hereditarily by the British Govermnent on the following conditions: that is to
say, that the said holders and heirs shall continuoe faithful subjeets of the British
Government, and shall render te the same the following fixed yearly dues ... In
consideration of the fuliilment of which couditions :

Ist—~The said lIands and cash allowances shall be continned without dewand
of service, and witheut increase of land-tax over the ahove fixed amount, and
without objection or question on the part of Government as to the rights of any
holders thereof, so long as any male heir to the vatan, lineal, colluteral or
adopted, within the limits of the Vutanddr fumily, shall be in existence.

2nd—No pazring or other demand on the part of Government will be
imposed on sccount of the succession of heirs, lineal, collatoral, oradopted within
the limits of the Vatandir family, and permission {o make such adoptions need
not hereafter be vbtained from Government.

3rd.—~When all the sharers of the vatan agree to request it, then the
general privilege of adopting at any time any person (without restrietion as to
family) who can be legally adopted, will be granted by Government o the
vatan, on the payment from that time forward in perpetuity of an annual
nazrdna of one anna in sach rupee of the above total emoluments of the
vatan.

" The third clause, it is urged, is a bar to an adoption by a single

Vatanddr without both the request of the other Vatanddrs and
the consent of Government.

But to appreciate the fores of the words used in this sanad,
one must see what in this respect was the position priorto the
Gordon Seftlement (for this sanad was issued under the scheme
familiar under that name) of Vatanddrs. The earliest British
legislation on the subjeet of vatans isto be found in Regulation
XVI of 1827, section 20. Prior to that a Vatandar’s power of
alienation appears to have been unfettered, at least so far as his
co-Vatand4rs were concerned. Acecording to Mr. Steele, however,

the consent of the Sirkar and of the pergunnah Vatanddrs was

necessary to adoptions by Vatanddrs. Nazar, too, was paid to the
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Native Government on occasions of granting permission (Steele’s
Law and Custom, 183). This view apparently is hased on the
information received from the Poona castes (see page $36).

How far, however, the consent of the Government and the
kinsinen ever was requisite for a legal adoption is abt least
doubtful. Thus, in the Dattaka Mimansa it is laid down that
kinsmen and relations should be © carnestly invited,” and notics
to the king is enjoined (section V, pl. 8 and 42), but it is clear that
the failure to observe these behests would not now invalidate the
adoption : for “ the invitation of kinsmen and the others is for the
sake of their witnessing : in the same manner as the invitation of
the king ” (:b¢d, pl. 9). Lt would seem that the participation of the
king and the kinsmen was cvidentiary and not essential. The
cited passages from the Dattaka Mimansa make it probable that
the usual practice was to act in accordance with what is there
enjoined, and it may be that the information received from the
castes merely recorded that which was customary in practice. Be
that however as it may, it was determined as far back as 1870
by a Division Bench of this Court “that a formal adoption’
should not he set aside hecause it has not received the sanction
of the ruling power, and that there are no good grounds for the
argument that a distinction should be made when the property
to be inherited is of the nature of a vatan.,” This was followéd in
Narhar Govind Kulkarniv. Nerayan Vithal,® where the ohjection
urged against the adoption was that it was invalid, inasmuch as
it had been strictly prohibited by the Government, Sir Michael
Westropp, in delivering the judgment of the Court, said (p. 609):.

Wo have here simply to deal with the office of a Kulkarni and its appendant
rights or vatan. No authority, either in a test-hook of Hindu Law norin the.

véparts; has been cited to show {hat the sanetion of Government to an adoption

by a Kullarni, or his widow, or by a copareener in a Kulkarniship, or his
widow, is necessary t0 give it validity, or that Government has any right to
prohibit or otherwise intervene in such an adopbion. It has been argued for
the appellant (the defendant) that Government ought to have a voice in. such
a atter in order $o insure to ilself a succession of suitable hereditary officers. -
No such right of intervention in adoption was claimed for Government bjr Aet

X1 of 1848, when, if such a right existed, we might fairly expect to find that -

() Fee Ramechandra Vo Nanafi, (1870) 7 B. H, C, R, 26 p, 30.
(2 (1877) 1 Bowm, 607, ‘
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it would have been recognized ; and zactions 23 and 54 of Bomlav Ast TIT of
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offiviatizs : so that no such obiection, in that rewp
appellant’s pleader, con svise. In the cos
defesee was that the adoption had been ¢
defence failed in the HMigh Court.  That, like the present ease, rolated to vaban
appendant to the office of Kulkurni,

The decisions, it is true, only deal expressly with the question
whether the Gevernment’s assent is vequired, but I find from e
paper book inappeal No. 313 of 1876 that the defendant pleaded
that the adoptive mother was not justitied in adopting without

-

the consent of liev dhawdands. In wy opinion the consent of the
bhaudands was ag little necessary to the validity of an adoption
among Vatanddrs as under the general Hindu Law,

Such, then, being the law apart from the selieme of the Gordon
Settlement, has the sanad in this ease framed in aceordance with
that settlement rendered the consent of the Government and the
kinsmen necessary? This is a question of construction of the
sanad which I have read in an earlior part of my judyment.

In construing this docmmnent it must be borne in mind that it
relates to the whole vatan and not merely to a talshim in the
vatan, Looking then to the terms of the savad, nowhere is any
express prohibition iinposed on adoption, whether the person
proposed for adoption was or was not a member of the Vatandir
family ; but while in the second clause there is express provision
that no nazrdna shall be chargeable in vespeet of the adoption
of a mewber of that family, the third clause provides for the
recognition by Government of a general power to adopt with-
oub restriction as to family on the cntire body of Vatanddrs
accepting lability to a perpetual nazrdna in consideration
thereof, and applying collectively for the purpose. There has
been. some discussion before us as to how the words “lineal,

&) 7 Boms H. C. Rep, 26 A C. J,
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collateral or adopted, within the limits of the Vatanddr’s
family,” should be read ; for the punctuation of those words in
the first clause agrees neither with the phraseology of the
vernacular, nor with the punctuation in the second paragraph,
while at the same time it is only by adherence to the punctuation
in the first clause that tautology is escaped. I do not, however,
think it necessary in reference to this to do more than express
surprise that, in a document of this class, such want of care
should have been shown ; and I so think because, whichever way
the words be read, I fail to see that the document can or does
create in favour of kinsmen a right to object that would not
otherwise exist. In my opinion, therefore, the adoption in this
case is valid and affected the succession to the vatan lands to the
extent that the plaintiff has become entitled to succeed thereto as
against the other Vatanddrs.

But in so holding I do not mean to say that the tenure of the
lands weuld be prolonged or the rights of Government would be
curbaﬂed in case the body of Vatandérs were to die out and the
plaintiff or his successors were alone left to claim the vatan lands.
As to this I would repeat what was said in Ramchandra’s
case: ) “ We consider that the resulf of the suit will notaffect the
interests of Government, and that we should, therefore, confine
ourselves to the point at issue beliween the parties who are
before the Court.”

The deeree will be confirnied with costs.

Batry, J. —Jt may perhaps be worthy of notice that lands
held for service were, both by clause 2 of section 1 of Bombay
Act IT of 1863 and by clause 2 of section 2 of Bombay Act VII
of 1863, expressly excepted from the category of holdings in
respect of which, under those enactments, an indefeasible, herit-
able and transferable title was claimable on acceptance, by the
holders for the time being, of the terms preseribed.

By clause 3 of section 2 of the latter Act, lands held for

- service were declared resumable or continuable under such rules

as Government might think proper from time to time to lay
down. And under secblon 16 of Bombay Act II Of 1863, as

M (1870) 7 Bom. H, C, Rep, 26 (A, 0, J.)
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under section 32 of Bombay Act VIT of 1863, the phrase lands
held for service® was declared applicable to all lands granted,
held or continued nominally for the performance of service
whether performed- or not, or partly in consideration of past
and partly for the performance of prospective service; bub the
phrase was nob to include lands granted solely in consideration
of past services, fe., the heritable and transferable estate was
not claimable as of right, in respect of lands pro sercitiis dmpenda
endis ox pro servifiis tmpensis of impendendis. DBut the question
whether any particular lands fell within this class or not, was
left by both the sections to the decision of Government.

The result appears to be that so far as lands held pro serottiis
tmpendendis or pro servitiis impeasis et tmpendendis were concerned,
Government could determine the conditions on which they
should be continuable or determinable. But while reserving
this power to Government, the Legislature seems to have left
the devolution of interests among the members to whom they
were continuable, to be determined by the ordinary law
governing the community to which those members belonged. If
that ordinary law recognized an unrestricted right of adoption,
the power given to Government of deciding as to the conditions
of continunance, had no operation on that right so long as those
conditions of continuance rvemained satisfied. And reading the
sanad in the light of the provisions of law above referred to, it
would appear that the clause relating to the unrestricted right of
adoption could have had reference only to the rules determining
the continuance, and not to the principles of devolution that
were to regulate the interests in question.

‘While the rights of individuals were left untouched by the
sanads, Government offered to relax the rules as to the
continuance of the collective rights, on the whole body under-
taking, thenceforward.in perpetuity, a lability for an additional
payment under the name of nazrdna, as consideration (not
for any modification of their rights énter se, which were settled
by the law whereto they were subject, and not by Government,
but) for an enlargement of the conditions to which under
pre-existing rules or practice Government had theretofore
subjected the continuance of lands held for service.
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1002, The sanadg, therefore, appear only to determine what Govern-
BALAT ment had power to determine—the conditions of continuance
Do or resumption and the terws on which such conditions would

on application and payment be enlarged ; but, so long as those
eonditions were fulfilled, no more affected the right which
adoption might confer than the right which survivorship or
inheritance might eonfer under the law applicable to the holders.

Decree confirned,

CRIMINAL REVISION.

Before Mr. Justice Crowe ond Mr. Justice Aston.

1902, EMPEROR v VARJIVANDAS alics KATLIDAS BHATDAS.#

September 25. s ae s .. T . -
? Jurisdiction—Revisional Jurisdiction of High Cowrt—Criminul Procedure

Code (Act V of 1898), sections 423, 430— Presidency Mogistrate— Discharye
of aveused person under section 209 of Criminal Proceduie Code (det ¥ of
1898)—0Order of discharge set aside by Iigh Court and order made that
aeoused be arvested and commitied for trial af the Sessions of the IIigh

 Court—Practice—Procedure—Suficient ground for commitking for tridl,
what is.

Under scetions 439 and 423 of the Criminal Procedure Code, the High Court
hag jurisdiction to set aside an order of diseharge passed hy a Presidency Magis-
trate, if such preliminary be necessary, and to direct that a person improperly
discharged of an offence be arrested and forthwith committed for trial.

The fact, that by section 439 of the Criminal Procedure Code (Aet 'V of 18908)
the High Cowrt in its vevisiomal jurisdiction may exercise all the powers given
to it as o Conrt of Appeal (hy scction 423), exeept (see paragraph 4y the power of
converting a finding of acquittal into one of conviction, seems to point to the
conclusion that all other powers not expressly exciuded may be exercised by the
High Court as a Conrt of Revision.

The words in section 209 of the Criminal Procedure Code ¢ sufficient gro\mtl
for comibitting ” mean, not sufficient ground for convicking, but refor to a
oage in which the evidence is sufficient to put the accused on his trial, and such
a casg arises when credible witnesses make statoments which, if believed, would
sustain conviction. Tt is not necessary that the Magistrate should satisfy him-
self fully of she guilt of the accused before making a commitment. It is his .
duty to commit when the evidence for the prosecution is sufficient to make out

# Criminal Application for Revision, No, 142 of 1902.



