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iverse to plaintiff, who wasliving with his father Rambrishua
-efendant 1), and who was admittedly a minor up to 1592,

G. K. Parékh for respondent {defendant 2):—The auction-
rchaser is a necessary party, being interasted in the properiy,
2 subject-matter of the litigation.
The lower Appellate Cowrt has found that Ramlerishan
fendant 1) has been in adverse possession of the land for more
w twelve years. This being a fnding of fact, it must he
wpted as final in seecond appeal.
he.gift is not valid, as there was no delivery of possession,
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4 certain portion of land which triginauy coiewn pon. A the
nt ancestral property of his father (the defendant Mo, 1) and
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father’s brothers, In 1870 plaintifs father and the brothors
plaintiff’s father separated in interest, but the field of which
3> land in suit forms part was provisionally assigned for the
iintenance of their mother, and therefore was not ab the timun
rtitioned. Subsequently, affer the death of the mother, the
dntiff’s uncles executed, as to their unpartitioned share in that
‘d, a document in favour of the plaintiff, then an infant,
porting to be a deed of gift. The document is Exhibit 17.
‘18 dﬂtﬁ;l 15th E{}J{&‘h’\“ Exe oy SRS e l"“-"""“’""‘ T p ;
S i, had denied the fact of the gift anc
Jus  dispoucndi, ba : e snbiect-matter. L
continuously received the venb for the sn jd " ﬁ" uti

! ) o emphasised as differentia
jast-meritioned circumsiances Wero unph;uax\ie!L as ¢ 1 ahe ;
ansb- . + had done all she ©

ey s in which the donor hac

that case from oncin e syl d admittec

aplete the gift, wasw party to the suit and ‘uJ ! .
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On 1st January, 1887, the mortgage of 1885 was redeemed ¥

moneys obtained from defendant No. 2, advaneed on a mortgay

with possession of the same land,

The plaintiff attained majority in 1892 and instituted t
present suit on 2nd January, 1899, making his father a pa
thereto as well as defendant 2, the mortgagee before mentionec

It appears that a third person not joined in this suit b
bought the right, title and interest of the defendant No. 1in
property in question at an auction-sale, and the lower Cou
held that this auction-purchaser was a necessary party to
snit. o

The main grounds of the defence were, however, that
gift was invalid both because it was unaccompanied ~
possession and beecause it purported to be the gift of an undivi,
share, and that more than twelve years of adverse possess
barred the plaintifi’s claim to disturlb the mortgage in whicl
was suggested he had acquiesced.

The leading cases on the question whether delivery of possess
is neeessary to the validity of a gift by a Hindu donor appe
to be the Privy Council cases Kalidas Mullick v. Kankaya 1
Pundiz ® (followed in Uyarchand v. Madape @) and Nou
Ibrakin Al Kian v, Unieetul Zohra!®?  The first-mentioned
these corrected the error in Kachu Byaji v. Kachoba Vithiga
that delivery of possession was indispensable to the validity of
sale under Hindu law. Their Lordships peinted out that t
error appears to have arisen from a misconception as to what ’
Leen decided in Harjiwan Anandvam v. Navan Horvibhad,®

e ok Mol Jﬂiﬁé‘f;n}w@;&s%hat the alleged donor had reserved

Ading to its
dian of the pl
alleged th
)ne‘dly possession of the land
:ssi0n thereof to'the :
Rlafintiﬂ"s father

iess1on, paid th
1agement,
ch included th

session,

p.roxtisions the plaintiff’s mother wag i:or be ﬁhe.
] :}mtlﬂr %’or-tl,le Purposes of that broperty. It ig
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Girdhar Parjaram v, Daji Dulublirain® as to what was the |

sential ground of deecision in that case. The judgment in
vlidas Muliicl v. Kanhay Lal® further distingnishes between
es of contracts on the face of them purporting to be for per-
mance in fuburve, as in the cases of Rujak Sakeh Perlilad Sein
Baloo Budhoo Singh'® and Rani Bhobosoondri v. Issurchunder
t@® on the one hand, and cases where under the terms of
£t the donor is entitled to possession on the other, and with
rence to the last-mentioned cases observed that there is no
on why a gift or confraet of sale, if it is not of o nature
'h makes the giving effect to it contrary to public policy,
Id not operate to give the donee or purchaser a right fo oltadn
ession.
he contention having been raised that the completion of a
by possession was reguired on the analogy of the feudal
as to investiture and livery of seizin, their Lordships
erred the analogy found in cases velating to voluntary
racts or transfers, where if the donor has done all that he
1 do to perfect his contemplated gift, he cannot he compelled
Jdo more. With this may be ecompared the rulings in
nding™v. Bowring @ and eognate cases.
s ‘the contention that the deed of gift was ntterly invalid
2} the donor was out of possession and mno possession
“Yer given to the donee, it was observed © that the dispute
%ot between the donee and the donor, or a person claiming
er her” (I L. R. 11 Cal. 132). Thus the effect of the
ision in Kalidas Mullicl’s case is to recognize thab, as between
onee and a stranger, a gift may be valid though at the time
lonor may have been out of possession and though the donee
never have obtained possession, provided that the donor had
e all the donor could to complete the gift.
‘he other Privy Council case of Nawab Ibvalkin v. Umsmainl
e © seems to esbablish the converse, viz., that when the
ged donor has not done all he could to complete the gift, but

) {1870) ¥ Bom. H, C. 4. ©) (1869} 12 M, 1. A. 275 at p. 806,

) (1884) 11 Calu 121 s.co T Re 11 () (1872) 11 Ben, L. R. 36,
CLOAC218 . : ) (1886) 31 Ch. D. 282,
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has made » regervation of the jus disponendi, the alleged gift -
unsustainable, The essential to the validity of a gift seems
be, therefore, that the donor should have done all he could 1
complete the gift,

It may be noted that the case of Fasudeo Blhat v. Naray«
Daji Damle® was decided two years hefore that of Kalid
Mullick,® and so far-as it is inconsistent therewith, is overrw’
thereby.

The case of Ugarchand v. Medapa,® decided shortly a.
Kalidas Ballick's case, applied its principles to a Zararna
where the person who executed it was not in possession, .
declared the Full Bench decision in Bai Swirej v. Dalpat
Dayashanker® overruled.

The Allahabad High Court, in Man Blari v. Naunidh
followed in Balmakund v. Bhagwandas,® seems to have held ¥
the validity of the gift was dependent on, or at least establisi
by, the delivery of the deed of gift. DBut the first of these 1
decided before Kalidas Mullick’s case, and the second does
refer to it. In Man Bhari v. Naunidhi, the fact that the d.
had relinquished the subject of the gift, so far as he could,
apparently regarded as the mosh important circumstance in i
case. The case Zakshimont Dast v, Niltyananda Day™ was
in which the alleged donor had executed & duly registered ¢
of gift, bub four years after sold a portion for consideration .
later another portion. The Calcutta High Court in that ¢

" citing the decision in Diarmodus Das v. Nistarni Dasi® as con

in cases to which section 123 of the Transfer of Property £
applies, appears to have held that acceptance on the part of §
donee was essential to the validity of o gift. The judgmen’{
Fakslimoni Dasi’s ease makes, however, bub the most curs@,
refevence to Kalidas Mullick’s case, which, it may be n‘otf\‘
nowhere refers to acceptance by the donee as essential. Bub
in Lakshimoni Dasi’s case the alleged donor had mever giv

(1) (1882) 7 Bow, 131. () (1880) 6 Bom, 350

(2 (1584) 11 Cal. 121 sc. L, R. ) (1881) 4 AlL 40,
1L 4, 218, ©. (1894) 16 AlL. 185.

@ (1685) 9 Bom .324, @) (1892) 20 Cal. 460,

(8) {(1887) 14 Cal, 446.
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anssession and the alleged donee had never made any ohisction
tly the subsequent vendor’s possession, it is possilie toregard that
Zise as not inconsistent with the principle in Nawad Tirakin AL
afhai v. Unamatel Zokra, and as regarding the alleged pift as

.«complete, on the ground that though a document was executed,
frie alleged donor never intended to give etfoct o it and did not
in all he might in order to give effect to it, and that the alleged
adnee having apparently acquieseed in his subseruent dealings
onth the property, it was fully understood that the mers exeeution
in Yhe document was not all that ‘rhc donor would have done if
anchad wanted to peltect his gitt.  In Wederaliv, Tajudin @ ﬂz,
the sioii of the Puvy Council in Kalidus Mullick v. Kuenhya Lalt
pos: referved to, but deemed inapplicable to a case goveumd
Exl Mahomedan law and this Court’s ruling in Modinudia v.
8rd ] ;cbers/m/z ® wras therefore followed, though in the same year
hol! ‘Privy Council case, Malkomed Buksh Kiaun v. Hossetni Bili,
Wp}hed the prineiple of Kalidas Mullick’s ease to Mahomedan law.

ﬁ*"!‘he following cases may be noted as instances in which
Ym ruling in Kc&lzdas Aluliich has been followed: Lalfuliiod
Yo' Keso® ; Shankar v. Fisafi® ; Roamchandre v. Mhasu'>
T*?j in one of them, Lollubhai v. Keso, regisbration was regarded as
Whahle of supplying want of possession. In Rejeram’~. Ganesh™
I8 Teoems to have been regarded as a matter so far beyond
ﬂlag ute as to dispense with the need for eciting authorities, that
S0Dsye g donor takes all the steps in his power to give etfect to
amo. oift is complete and he cannot revoke it. And in Mayne’s

Aldn Law® it is stated that when the resistance to the donor’s
BeCmpts to give full effect to the donation arises from a third
WUgon, the fact that possession has not been given is no answer
def o suit by the donee against the obstructing party. And
O'blf)ugh it is further stated by Mayne @) that there must be a
Bhnsfer of the apparent evidences of ownership from the donor
i the donee, it is also stated to be sufficient if the change of
set

eve{1590) 19 AlL 267. (6) (1886} P. J, p. 33,
a11"('1888) 13 Bom. 156, 7y (1884) P. J.p. 35.
P - (1884) 11 Cal. 121 se. T R, (8 (1888) P. J. p. 14
- 11 1..A,918, (9) (1898} 23 Bom. 131,
(1852} 6 Bom. 650. (10) Gth Edns, p. 485, see. 377,

(ISSS) LR.13 LA, 81, 8.0 15 Cal, 684 (1) Hindu Law, p, 485, sec. 378,

LA K LIzl

ok



46

1902.

JOITARAN
».

RaMyrmsuna,

THE INDIAN LAW REPORTS. [VOL XXVIl

possession is such as the nature of the case admits of, and 2
instances are cited the delivery to the donee of the deed of giff
the possession of the donor in trust for a donee incapable o
taking possession as being & minor, &e.

In the present case the donors never appear to have assumey,
actual personal possession after the death of their mother fgy
whose henefit the land had bheen kept joint, and the low:s
Appellate Court appears to have held that actual possessic
remained throughout with the father of the plaintiffi The,
was, therefore, no apparent reservation of any kind on the py,
of the donors. In relinquishing their own eclaims they did
that was practically necessary and by their registered deed of r
all that they could. It is objected that the mother of the d01
was mentioned in that document as his guardian, but it is hargzy
to be conceived that the father of the donee could be regary 4
as setting up a possession adverse to his infant son or that tyg
donors in assenting to his continunance in possession underste, ,
it to be adverse either to themselves or to the child. ']‘s
possession of the father having manifestly originated in a mutiy,
understanding, which recognized the title of the owners, cou
not without some overt act become adverse to them or fo thg1
disposing power : Dadobe v. Krishna @ ; and the possession
the father was practically the only mode in which the infant 5
could accept or exercise possession. The donors never objec’;m
and made no attempt to revoke their gift., No division w .
necessary, as the entirety of the land in question was with t01
plaintifPs father. ¥

It has been suggested by the lower Appellate Court that t.
gift was invalid as being the gift of an undivided share, ayy
Frandavandas Ramdas v, Yamuwabai  was cited as authorit,,
But that was a ease of alienation by a member of an undwxdcn‘
family to an oufsider, whereas in the present case the gift is Iy
persons who were not members of an undivided family (tl
uncles of the plaintiff having previously separated from ¥
father) to the plaintiff, & member of another coparcenary.
consent was necessary to validate the alienation, nor was the

) (1879) 7 Bom, 34, . 19 (1875) 12 Bom, H. C, 220,
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any one who did or could object. The parties being Hindus,
the question that avose in Skerh Mubwmmad Muitay Alomud v,
Zubaide Jen M cannot arise here. On these grounds the gift
appears unimpeachable.

Then it seewns to have been held that the plaintitf is estopped
from denying his father’s title, because he allowed the morigages
im 1887 to believe that his father was the sole owner and to
advance money in that belicf. Now, as the plainiift’ admittediy

‘ only attained his majority in 1892, he was but alad of thivteen
in 1887 and cannot be reasonably regarded as having stood hy
and. Jooked on in such manner as to estop him from cuestioning
the transaction now. The property’ never passed frow the
possession of the father as on behalf of his son till the date of
Exhibit 18—1st January, 1887. And this suit, instituted on
Srd January, 1889, allowance being wmade for the Christinas
holidays, was therefore within time. The suib therefore does not
appear to be time-barred. It is true that it seems somewhat
%} hardship that defendant having advanced money to the father
yapuld be deprived by the son on the point of acquiring a
1wqptutory title. But the son has not been shown to have been
Teblame and is not liable to lose his title for his father’s acts,
What other liabilities there may arise out of the transaction it
is Lot necessary to discuss bere. The plaintiff®s pleader states
thas he has nothing to urge against an equitable order that the
son should recover subject to payment of the proportionatc
amomnt of the loan by which he and hig father have benefited,

Aj to the last point, viz., that the auction-purchaszer was a
nec_(ésamy party, it seems sufficient to ohserve that the plaintiff
mk be left to exercise his own discretion as to joinder of a
degndant whose title is not necessarily involved in that of any
otler party to the snit. The plaintiff is dominus litis: Rujarase
Bhigwat v. Jibai.® Tf he chooses to leave the question that
m i arise between himself and the auection-purchaser to futurc
setlement, he does 5o ab his own risk. He is not bound to sue
evey possible adverse claimant in this suit, if none of the
paries elaim through the auction-purchaser, and for the purposes
of his suib it is not necessary to establish title against him.

(1) (1889} T, R, 10 T 4, 205 () (1884) 9 Bom, 151, 155,
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1862 Much has been said as to the effoct of Exhibits 51, 52 and 5t
Sorramax  in this case, as judgments not dnfer partes and therefore
Rismgeenys, inadmissible.  This, under recent decisions, seems hardly to b
a sustainable contention. Dut the judgments in question seceir
to add little to what appears from the record in this case, excepy,
that they contain a finding of fact that the mortgagee (defendang
2) in this ecase had actual notice of the deed of gift. Tty
unnecessary to have veccourse to this, however, even for tb
purpose, for the defendant No. 2 does nst appear to have raisc,
the contention that he was a purchaser without notiee, nor doy
it appear that such a contention, if defendant 2 had set it v
could have prevailed. The defendant 2 preferred to impuy
the plaintifi’s title on the ground of an alleged defect, which
established would at most have shown that the donors wyj
entitled, and though it is contended that in such case their & ¢
would have been time-barred, it would have been difficult
conceive how the possession of defendant 1 could have be
adverse to them at a date earlier than that at which it cov
have become adverse to the plaintiff. So far as they could th,
completed the gift, the terms of which they embodied in t.
registered deed, and they have never attempted any reservatic
or revocation in their own favour, and a stranger cann
challenge its validity as against the donce. o
The decree of the lower Appellate Court must be reversc:
the appellant appears, however, to be entitled only to the sh:
of his uncles in the entire fleld, and the decree must, ‘eherefr
be limited to one awarding him one-fourth share of the field)"
be ascertained in execution. Possession to be given to plain -
on his paying into Court within six months from this date or,
fourth of the amount due on Exhibit 18. The defendant 1
bear his own costs and defendant 2 to pay plaintiff’s costs arr
bear his own throughout.

Decree reversed.



