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On these grounds we consider there was no snfficient cause
within the meaning of explanation 4 to section 50 for vevoking
the grant of probate. The mere fact that the estate has now
devolved on the widow as heir of her deceased son does not by
itself render any revocation of the probate necessary, as the
widow is ab liberty to apply for letters of administration to the
estate of her deceased son.

We must reverse the order of the Court below and allow the
appeal. The costs to be borne by applicant throughout. An
application for revocation of probate being of the nature of
a miscellaneous proceeding, the costs should be regulated
accordingly.

Order reversed.,
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Before Mo Justice Crowe and Mr. Justice Batty.

SECRETARY of STATE ror INDIA 1y COUNCIL (ORIGINAL FIRST
DrrexpaNT), APPRLLANT, 2 SULEMANJI MOOSAJI {aND ANOTHER
(ORIGINAL PraINTIFFs), BEsPoNDENTS®

Principal and Agent—Government—Governmentlofficers~-Seope of
authority~Ratification.

‘The plaintiffs sued the Secretary of State (defendant 1) and one Makan
Haribhai (defendaunt 2), who was an overseer in the Government Local Fund
Department in the Surat Distriet, for the price of bamboos sold to the second
defendant for the purpese of evecting sheds duving an epidemic of plagne in 1897,
The plaintiffs allaged that they supplied the bamboos to the second defendant
on his representing that he was acting under the orders of the Assistant
Collector and the MAmlatddr. The first defendant denied that Government
had ever authorised the purchase of the bamboos, and the second defendant
denied that he had made the alleged vepresentation. The lower Court passed a
decree against the first defendant.  On appenl to the High Couxt,

Held, (veversing the decree) that there was no evidence to show thab the
second defendant was authorised hy Government to purchase the bamhooes and
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to pledge the cedit of Government for payment, or that the acts of the seeond
defendant had ever heen ratificd by Geovorninent o by any officer of Government
duly anthorised in that hehalf.

Arprarn from the decision of Mr, E. I, Moscardi, Distriet
Judge of Surat.

Plaintifls, who traded under thename of Mahomedbhai Moosaji
at Surat, sued to recover the sum of s, 763-8.0 from the
Secrctary of State for India in Council (defendant 1) and Makan
Ilaribhal (defendant 2), an oversecr in the CGovernment Tioea]
Tund Department in the Surat District, as the value of 14,000
bamboos purchased by the second defendant as building materialg
for sheds requived during an epidemic of plague in May, 1897,

The plague ab that time was raging ab Rander, and the
plaintifls alleged that when the bamboos were purchased from
them by the sceond defendant, he stated that ho was purclmsing
them by the ovder of the Assistant Coliector, My, Seddon, and
of the Mdmlatddr of tho tdluka, and that the price wonld he
paid by Goverrunent. The plaintilfs accordingly supplied the
hamboos.

The defence was that the Government had mever authorised
the purehase of the bamboos from the plaintiffs, and that the
second defendant had never made the statements alleged by the
plaintiffs.  The lower Court passed a decrce for the plaintiffs
against the fivst defendant, holding thab the hawboos lad been
purchased by the sceond defendant wnder the orders of Govern-
ment servants,

The first defondant appealed to the Wigh Courb, )
The Govermment Pleader for the appellant,

G. S, Lo for the respondents.

The following authoritics were cited :—Story on Ageney, page
80; Collector of Masulipatiam v. Cavaly Vencato, Norain Apa®;

Beer Kishore v. Government of Dewgal.ts)

Crowe, J.:~This was a suit brought by plaintiffs to recover
the sum of Rs. (35 principal, and interest Rs. 128-8-0, from

() (1861) 8 Moo, T, A, 500 ;2 Cal. W, 12, 61 (P, C.),
() (1872) 17 Cul, W, I, 497,



YOL, XXVL} BOMBAY SHRIES,

the defendants on account of 14,000 bamboos purchased by
defendant 2 from their shop at Rander for plague purposes on
May 8vd and May 9th, 1897, respectively.

The plaintiffs stated that defendant 2 was an overseer in the
Local Fund Department in the Surat District, and that he stated
that he purchased the bamboos under orders from the Assistant
Collector, Mr. Seddon, and the Mémlatdar of the Chordsi Tédluka,
and that he would get the price paid by Government.

The first defendant, the Secretary of State for Tndia, replied
that Giovernment had never aunthorised defendant 2 or any
other person to purchase from plaintiffs any huilding materials
whatever; that defendant 2 did not obtain the bamboos on the
representation that he had orders from the Assistant Collector
and the Mdmlatddr or that Government would pay for them;
that neither of these officers had ever authorised defendant 2 to
purchase any materials on hehalf of Government or to pledge
the credit of Government for the bambods in question ; that no
sheds were built by Government at Rénder during the plague
epidemic in 1896-97, but that the Rinder Municipality had built
some for the poorer classes, and that a public subscription wasg
raised for the purpose of providing sheds for some whom the
Munieipality had deelined to assist; that one Lallubhai, now
deceased, took a leading part in the organization of this scheme;
that one Bai Ganga promised a donation of Rs, L,000 and that
Lallubhai on her behalf bought certain materials, and in making
these purchases Lallubhai made nse of the services of defend-
ant 2, who was then acting as agent for the Municipality in
similar dealings; that the goods supplied to Lallubhai on behalf
of Bai Ganga were inferior in quality to the sample for which
the vate had been fixed, and that both Lallubhai and Bai Ganga
were dead.

The second defendant replied that he did not admit the
statements of plaintiffs in the plaint jand was not liable for
the claim. )

The Distriet Judge found that defendant 2 purchased the
bamboos from plaintitfs on credit; that he was authorised by
Government to purchase them, and that Government is respon-
sihle for the price of them; that abt the time of purchase he
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represented himself as anthorized by Government to purchage
them on its behalf, and that the Mdmlatdde vatified sueh vepre.
sentabions therealter ; and that Govermment was lable to pay
for the bamboos in question.

The principal contentions urged in appeal are that there
is no evidence to show that defendant 2 was authorised o
purchase the bamboos by Government and to pledge the credit of
Government for their payment ; that even if Mr. Seddon and the
Mamlatddr did give such authority, it would not bind Govern-
ment, as they themselves had no anthority to pledge the eredit of

fovernment ; that the Court erved in holding that the Mimlat-
ddr ratified the acts of defendant 2 so as to bhind Government
by making use of the bamboos in question.

The lower Conrt has relied on the evidence of the plaintiffs and
their Mehta, on the entrics in their account books and on
the fumar or coreespondence which originated with plaintiffs’
petition to the Collector in September, 1897, and was carried
on between the different Municipal officers, The evidence of the
plaintiffs is that the second defendant, Makan, represented to
them that hamboos were required for plague purposes at Rénder
and that he had been ordered to buy them by the Assistant
Collector and the Mamlatddr, The Mehta, Dayabhai, who states
that he was present at the interview, adds that on plaintiff asking
defendant 2 whenee he should get the money for the goods, the
latter replied, “I will cause the money to be paid to you by the
Mémlatddr at Rander in a fow.days.”

The second defendant, Makan, stites that the Municipality of
Réinder demanded materials of him to build the segregation
camps ; that the Scerctary, the Mamlatddr and Lallubhai used to
tell him to produce the materials, Ie says {further :

When I reecived the samples from the plaintitts, T did not tell them that
Mr. Beddon or the Mimlatdir had told me to ardor the bamboos for Govems
ment. T did not tell the merchands to dobit the Mamlatdic or tho Assistant
Colleetor with the priee of the goods, nor dil bhey usk me whether they should
do 80, A sepoy hrought me a elit lrom Lollubhal, 1 sent this sepoy to bring
the goods from the plaintilts, and in this way le hronght the goods from the
plaintiffs,  Afterwards T went to the plaintiffs. T said, © Write an invaice and
send the goods to the MAmlatddr S4leh.” '
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In his first petition dated 27th September, 1897, addressed
to the Collector, the plaintiff No, 1 stated that the goods bad
been taken by the Mistri Makan Haribhai ¢ by order of the
Assistant Collector.” The petition was referred by the Collector
to the officers of the Rander Municipality, and the entire
correspondence has been filed in the case (Exhibit 92).

The District Judge has relied on that eorrespondence and
remarks that “the true history of the esuse can be made out
with sufficient completencss from the ‘wmar beginning with
Exhibit 74, the first petition made by the plaintiffs to the Col-
lector in September, 1897 ’; and further on he observes:

The true story, therefore, is what Mr. Bulakhidas (the MAmlatddr) has told
us in his evidence :—Certain poor people had had their houses unroofed during
the plagne, and Bai Ganga and Bai Dahi had promised Rs. 1,000 to enable
these poor people to rebuild their huts. The money was to be spent, and a
portion of it actually was spent, in purchase of materials, The Govermment
officers who had rendered these vepairs necessary accepted the offer witl
alacrity, and interested themsclves in it 8o far that they aetually sebiled the
kind of Lamboos that were to be ordered, and ordered thema in Liallubhai’s

. presence. Defendant 2 was charged with the order, and he ordered them"in the
name of Government of the plaintiffs

Now the Mémlatddr states distinetly :

I gave no order to have these bamboos ordered. Mr. Seddon never in my
presence ordered bambaos to be ordered. The Government afforded mo peeuni-
ary help from the treasury in the plague operations, beeause thut would have
been the business of the Municipality, inasmuch as the persous to whom the aid
was given were within munieipal Hiwits. Makan Haribhai was nob ordered to
buy goods on behalf of Government by Government, . Neither I nor any other
Grovernment officer ratified any order that Makan Haribhei may have made of
goods to be delivered to Government. . . . The goods in suit were nob
used to build mandwas with ., . . Neither plaintiff nor plaintiffs and
Makan Haribhai ever came to me to demand money from Government, nor did
T ever tell them that X would pay them money from Government funds.

The Distriet Judge proceeds :

The questicn s, are the officers, and therefore Government, regponsible, or
oan the plaintiffs only come down upon Lallubhai’s heirs for the money? I
pronounce unhesitatingly in favour of the former altexnative. I do not think
that defendant 2 would have beer 8o 1ash as o order the goods ab the request
of a private individual like Lallubhai,
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Now, in his statement dated 16th December, 1897, addressed
by Makan (defendant 2) to the Vice-President of the Munici-
pality (Exhibit No. 92), he disiinetly says that Mr. Seddon,
the President of the Téluka Board, divided the bamboos into
classes and scttled the prices and approved of the samples,
and that thereupon Meherban Lallubhai sent nctes to him
(defendant 2) whenever he required barmboos, asking him to send
bamboos of the particular number. He adds, “Lallubbai says
that these bamboos were purchased for public use and that the
moneys thereof are to be taken from the lady and paid?
Bxhibit 43 is a notice, dated 7th November, 1828, from the
pluintiffs to defendant No. 2 in which the plaintift says :

He stated the goods wexe required wunder the orders of lis homyur the

Agsistant Collector and of Rio Siheh the Mamlatdér,..... You sent for the
goods, having assured us that you would got us the moreys thercof from

*QovernmeNteeeess e .o Sioce L do nob gel any relief from Govermment I

hold you toolialle. You should within four days from the receipt of this
notice show catise why you too should not bo sued for the said amount. If
you fail to write a veply accordingly, resk assuvad that” T will file n suit
against you too, rcserving my right as against Government itself or any -
other party whatever.

Txhibit 44 is the veply theveto of the sccond defendant dated -
8th December, 1593, He writes :

T 4did not send for the sald goods for my private use and likewise there
8 y

is nothing payable by me in conmsction with the svmne. In this connection

Rinder, widow of Moti
Dulabhdas, sent for the said goods, and gave to the pour poople by way of

charity. 1t it bo so, you should seek relief against her inn a Civil Couct,

Now these statements made by defendant 2, two or three
years before his deposition was made in the present enquiry, are
admitbed by him to be true and are (uite inconsistent with his
story that he ordered the goods by the orders of Mr, Seddon and
the Mdmlatddr ; and there can be no donbt whatever that his
previous statements, agreeing as they do with the facts as seb
forth in the correspondence (Ixhibit 92), were eorrect, and that
the story now told by himn is not worthy of belief. It is improbable
that he knew nothing of the Bai Ganga fund, There is no
evidence of o satisfactory character throughout the case to
show that any officer of Governm.nt, cither expressly or by



yOL, XXVi] - BOMBAY SERIEF,

implication, authorised defendant No, 2 fo purchase these
goods and to pledge the credit of Government, or thab any
"officer was authorised to grant such authority. The fact that
the Assistant Collector and the Mdmnlatddr took the trouble
to personally examine the goods in order that the charitable
fund might be expended to the best advantage, and that the
Méamlatddr took the trouble to count the bamboos and compare
them with the samples, or that the Msmlatddr superivtended
the hutting arrangements of the poor people who were un-
housed by reason of the operation of the plagune rules, is ne
evidence whatever of ratification so as to bind Government.
The Mdmlatddr says

Liallubhai told me Bai Ganga had promised to contribute Rs. 1,000. If
she did nob contribute the money it wonld have bean nccessary to provide the
Bhandirls and Machis with bambooss It was my dety as Govermment
servant to provide these persons with bamboos. It would mot have been my
duty to provide the bamboos without first making & report to my official
superiors.

It was contended by Mr. Rao that defendant 2 not having
hought the goods for himself, he must have bought as the agent
of somebody, and the evidence shows he was the agent of
Government, Now, an agent is a person ewployed to do
any act for another or to represent another in dealings with
third persons. The authority of an agent may he express or
igplied. No evidence is cited to show that defendant 2 was
expressly authorised by Government in this behalf, nor are

there circumstances existing from which an implied authority

can be inferred, It was clearly the duty of the plaintiffs to
make enquiries whether defendant 2 was aunthorised to pledge
the credit of Government. It was further contended that a
public agent doss not bind himself as a private agent does, and
that a public officer must be presumed to be contracting on
behalf of Government. No authority is eited for such a conten-
tion, which would be o most dangerous doctrine to adopt. An
agent contracting on behalf of Government is not personally
bound by such a contract, but it must be shown that he was
acting within the scope of his agency., A Government officer as
such hae no express or implied authority to pledge the credit of
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Government for all matbers necessary to the performance of
the duties imposed on him Ly Government, It ig quite clear
that ratification of the acts of a Government officer done beyond
the scope of his authority cannot be made by an unauthoriged
agent ; it ean only be made hy Government itself or with its
full knowledge: Colleetor of Musulipatam v. Cavaly Vencata
Karain.®  There 1s no evidence in the casc to show that
Government has either dircetly or by impheation rvatified the
acts of any of thesc oflicers acting in excess of theiy authority :
Deer Kishuie Suhoy v. The Governinent of Bengal and others.@

It has been contended by Mr. Roo in this appeal that there
iy no cvidence to prove the existenee of the charitable fund
orgunized by Lallubhai, the Patcl of Rdnder, to which Bai
Gunga contributed. Lhe correspondenee, ¥ixhibit 92, was relied
on by the plaintiffs and filed in the easc on their hehalf and the
Mitmlatddr was examined as to it contents,  He says he derived
his information from Lallubhai, who is unfortunately dead and
cannot be ealled. But there is independent evidenee. Chhaganlal,
wlho is cxumined ag a witness, says in hig deposition that he had
heard by report thut Bal Ganga had given money in charity,
He admits, moreover, that he made the stutenent, put in as
Bxhibit 90, before the Patel and Taldti of Rduder. He there
SAYS 2

Bal Ganga agreed to give Ry, 1,000 for the purpose of supplying by way
of charity to poor peoplo bamboos, coir, &te..iween. .k know that o portion
of tho sald amount was given by the said Bai Ganga aud o porbion remained
to bo given. T know about Bai Ganga’s having agreed to give the said Rs, 1,000
£rom what she herself told me,

Purshotamday says :
T gave somo tiles fo poor people. I gob tho woney for the tiles from
Bai Ganga.  Tatel Tallabbai told me to give tiles to peopls who brought chits

and ho settled the priee with me. T have been paid by Gangs Bal for the
tiles I suppliod.

This evidence leaves no doubt that there was such a fund, and
that Lallubhai, by whom, according to Makan’s own report,
chits were sent to him for the bamboos ag they weve required,

() (1861) 2 Cal. W, R, 61, () (1872) 17 Cal, W, R. 497,



