
1902. correctness^ le g a lity  or p ro p r ie ty  o f a n y  findings sen ten ce  or
BA3i order^ recorded or passed^ and as to  th e  r e g u la r ity  o f a n y  pro-

ceed in gs of such  in ferior C u iirt/’ or section  439^ su b -sec tio n s  3 

Ilf m;. and  4  o f w hich  contem p late a  case in  w liich  sen ten ce  h as been  

passed  and final decision  h as b een  arrived  at, th e  H ig h  C ourt at 

th is  stage  can in terfere  w ith  th e  action  taken  b y  a C iv il C ourt
in  sen d in g  a case for  in q u iry  an d  tr ia l under sec tio n  4 7 6 .

Jhile discharged.
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APPELLATE CIVIL.

TSefore M r . J m tio e  C towr and M r. Justice BaUi/^

1902. B A L  G rA N G A B H A R  T IL A K  ( o a m iN A L  O tr o N E N T ) ,  A p p e l l a n t ,  v ,  

A n p is tld ,  S A K W A E B a I  cdias T A I  M A H A B A J  an d  o th b b s  ( o e ig in a i  A p p lio a k t
.................................... ....  0 p P O N . E N T S ) ,  R f i S r O N D E N l S . *

G A N B S H  S H U IK E IS H N 'A  K H A P A E B E  a t o  a n o t h e e  (o e ig in a l  
O p p on en ts  2 AKD ArpisLiAHTSj v. S ^ K W A B B A I  alias  T A I  M A H A R A J  
AND OTHEHS (OBIGINAL APPLICANT AN.D OppONISNTS 1 AND 4), BeSPONDENtS.^

Frolate—JEffect of jirohate—SevocnUon of prolate— GI-rounds of refusal or 
revocation of prohate—Filing of invenU'n/ and ciocount—Prolate and 
Adminutration Aot (F cf J.881), sections 50 and 98.

Oil the 7th August, 1897s ono Balia Maharaj died at Pooi^a, IeaTiiighis\-vidow 
pvegiiatit. B y  his will he aippointcd Bal Gaugiiclliar T ilak  (i,he appellant) and 
three others to be his executors, Qlie wiJl, after lo c itin g  the fa ct o f  his w ife ’s 
pregnancy, provided that i f  no son wiis born, or i f  one was born and ahoxild die 
prematurely, liis m ia  eliould, w ith the advice o f  tho oxeontora, adopt a son to 
hiro, and tho os.eoutorB should continxie to manago ihe propoity  oti behalf o f that 
son iintil ],io attuiiod his m ajority. A  j.JosllninioiiK son, waH boi’n on 18th 
January, 189B. Thu OKfKjntorH oljla ined probate o f iho w ill uu IGth Febiuary, 
1898, and assumed tho miuiagonieDt o f tho e>st:ito. The .son died on fltli March, 
1898. Three years Kubscqnently, viz., on  2 'rfth July, 1901, the w idow  applied 
to the Bistrict Court for revocatiiou oL' tho proljatft grunted to tho oxeeutora on 
the gronnds (1) that tho will had become inoperative by tho birth of her son 
■who had sucooeded to tlie prni'Xirty, which on hi« death luul devolved on her as 
his heir, and (2) th;it the tix̂ ieutors had wilfjilly and'witliont roasoiiable canse 
omitted to file an inventory jind ac(!Ount as roi]uir«(l [ly section 98 of tlie Probate 
Act(Vof 18'tl).

■■ i'irst Appc-{̂ ls Nos. 38 and 50 of 190a.
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The District Judge granted the application aud revoked tlie proliate. On 
appeal to the Higli Oourt,

Selcl, that an order of revocation could not be made. The eircumstances 
which had suparveued ■vrith regard to fche doTOlutiou oi: the property would not 
have justified tho refusal of probate if they had existed at the time at which it 
■was granted, aiad they were therefore no grounds for its revocatiou.

jELdd̂  also, that the mere omission by the executors to file the Inventory and 
aocouut required by section 9S of the Puobate Act (V of 1881) was not a g t ’O iu id  

for revocation. Thera was no circumstance in thg case from which wilful 
omission on the parfc of the exoeators could be inferred.

Tha grant of prob ite is djclsivo only of the genuiaoness of the will propounded 
and of the right of the esecutoi's thereby appointed to represent the estate of 
the testator. It iu no respaet decides nny question as to the disposing power of 
the testator or as to the existeuca of any disposable property.

The words ‘‘ become useless and inoperative” in section 50, clause 4, of the 
Probate Vo!: (V of 18->l) imply the discovery of somethiug which, if known at 
the date of the grant, would have been a ground for refusiug it; e.g., the 
discovery of a later will or codicil, or subsoquent discovery that the will w”as 
forged, or that the alleged testator' is still living.

A ppea .1, from  an oi'cler passed  b y  H . F . A sto n , D is tr ic t  J u d g e  
o f ' P oona, ■ u nder th e  P rob ate  ^nd A d m in istra tio n  A c t  (V  o f  
lS 8 1 )j  r ev o k in g  p rob ate .

O ne B ab a  M abaraj alias S lir i Y asu d ev  H a r ih a r  P a n d it  d ied  
at P oona o n  th e  7 th  A u g u st, 1897 , lea v in g  a w ill  w h e r e b y  h e  
ap p o in ted  five p ersons, v iz ., B a l G angadhar T ila k , E ^ o  S^ heb  
K irtikar^ G anesh  S h rik r ish n a  K h ap arde, S h r ip a d  S a k h a ra n i  
K unibhojkar and B a lv a n t M artand  N agp u rk ar, to  be h is  execu tors  
and  tru stees . T he w ill  fu r th er  p r o v id e d :

My wife Shri Sakwar is at present pregnant. If no son. is born, to her, or 
if one is born and dies prematurely, a sou should be given in adoption, with the 

advice o£ th  ̂above-named geublemeu, in the lap of my wife in accordance with 
Shastras, as many times as it may be fouad aecassMy; in order to continue 
the name of my family; and the above-named Panchas should manage the 
immoveable and moveable estate on behalf of that son until he attains majority.

O ne o f th e  executors,, M o  S^heb KirtikaUj w as u n w ill in g  to  a c t. 

P robate w a s gran ted  to  th e  rem a in in g  fou r ex ecu to rs  o n  th e  1 6 th  

F eb ru a ry , 1898.

Sakw arbai gave b ir th  to  a so n  on  th e  1 8 th  J a n u a ry , 1 8 9 8 , 
w ho d ied  on th e  9 th  M arch , 1 8 9 8 .

T h e  property  w as a c tu a lly  m an aged  b y  th e  e x e c u to r  B a lv a n t  

M artan d  N a gp u rk ar .

B a i
CrAITG-ADHAB

TiLAK

Sakwa-rb^i .

1S02.
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Bai,
GAtsGADHilll

Tilak
V.

SAK’VTAHBA.I,

T lie inven tory  and  account required  "by sec tio n  9S of the 

P robate and A d m in istra tion  A c t (V  of 1881), show ing' tlie  assets 

w h ich  h ad  com e to  th e ir  han d s and  the m anner in  w h ich  such  

assets had been ap p lied  or d isp osed  of  ̂ -was n o t filed  b y  the  
executors. On th e  15th  O ctober, 1901, the D is tr ic t  C ourt of 
P oona m ade an order th a t  th is  accou n t sh ou ld  be filed.

On th e  29th  J u ly , 1901 , Sak w arb ai app lied  to th e  D istrict 

Court o f P oona, p r a y in g  th a t th e  probate shou ld  be revoked, 
S he contended th a t her h u sb an d ’s p rop erty  h ad  descen d ed  to  

h er son  horn a fter  her husband^s deathj an d  th a t  on h er song's 
death the property, h ad  com e to  h er  as h is  heir, and th at under 

th ese  circum stances the probate h ad  becom o inop erative.

T he D istr ict Ju d ge  ordered th e  probate gran ted  to  th e  execu to i’s 
to  be revoked, hold ing  th a t i t  h ad  becom o u se less  and inoperative  

in  the events th a t had happened, and also on the grou n d  th a t the  

execu tors had n eg lected  to  lile  th e  in v e n to r y  and  accou n t as 

required b y  section  98 of th e  P rob ate  and A d m in istra tio n  A ct  

(V  of 1881),

T he oxecutors appealed  to  th e  H ig h  C ourt.

Branson and P . M. Mehta for th e  ap p ellan ts (the e x e c u to r s )™  

T he real q uestion  in  those proceodings is  w h eth er  th e  probate  

gran ted  to  tho execu tors sh ou ld  bo revok ed  beeauso of their  

om ission  to  file an in v en to ry  and  accounts required  b y  sec tio n  98 
of th e  Probato and A d m in istra tion  A ct (V  o f  1S81) or because of 
th e  even ts w h ich  havG since hap pon cd . Sakvvarbai can n ot rely  

on th e  form er p o in t, because h er con ten tion  is  th a t  th e  probate  

ceased to operate on th e  death  of her s o n ; see  a lso  W illia m s on 

E xecutors, Y oh  I ,  p ages 4 9 C-407. Tho fa c t th a t on th o  death  of 

her son  the applicant has becom e th e  ow ner of th o  property  is 

no ground for  r ev o k in g  th o  proliate.

The probate does n o t affect iSakw arbai’a r ig h ts  in  an y  w ay , 

T he probate on ly  v a lid a tes  tho acts of th e  oxecutora, and  therefore  

th e y  have a r ig h t to sa y  th a t  th e  probate m u st con tiiiuo .

JjoimuUs for resp ond en t ■ (S ak w arb a i) :-™-Thu p robate has 

becom e inoperative b y  reason of th o  ev en ts  th a t  h a v e  happened  

since. The property  v ested  in  tho cxccutors w h ils t  the w ill w as 

good, T he b irth  of a son made tho w ill inch'cetual ah inUio; and
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th a t  being' so , th e  execu tors are to  be regarded  a s  h a v in g  ]io  

a u th o r ity  o£ a n y  k in d .

The clause in  th e  w ill  w h ich  g iv e s  th e  m an agem en t o f th e  
p rop erty  to  th e  execu to rs is  ia o p era tiv e . A  H in d u  has n o  p o w er  

to  ap poin t a testa m en ta ry  gu ard ian . I n  E n glan d  th e  p ow er is  
exp ress ly  g iv en  b y  sta tu te . In  In d ia  sec t io n  4 7  o f  th e  In d ia n  

Su ccession  A c t  (X  of 1 8 6 5 ) g iv e s  su ch  a p o w e r ; b u t  th a t section  
is  n ot in corp orated  in  th e  H in d u  W ills  A c t ( X X I  o f 1870). A  

H in d u  haS; therefore, no  p ow er to  a p p o in t a gu ard ian  b y  w ill. 

U n d er  E n g lish  law  a p erson  can o n ly  ap point a  gu ard ian  o f th e  

person . T h e  gu ard ian  can th en  deal w ith  th e  p rop erty . B u t  

n ow h ere  is  there an y  p ow er  to ap p o in t a guardian, of property  

ap art from  th e  guard iansh ip  of th e  person*
T he te s t  to  ap p ly  h ere  is, w ou ld  th e  C ourt have gran ted  prob ate  

to  th e  execu tors if  th e  circu m stan ces now  e x is t in g  h ad  e x is te d  
a t th e  t im e  th ey  ap p lied  for  it ? Ir it  w ou ld  n ot, th e n  i t  is c lear  

i t  can revok e th e  probate th en  gran ted  : .see a lso  In re goods 
of Frauds Morton ; Iti re Alemuder Ferrier ; Qilliad v . 
GiUiatS-̂ ^

EaIj
GAsaAmiiK

Tiiak;
13,

yAEWARBir.

1902.

C sow B , J , :-«"The ap p lican t S ak w arb a i alias T ai M aharaj p rayed  

fo r  a  revoca tion  o f th e  p rob ate g ra n ted  to th e  op p on en ts on  IG tli 

F eb ru ary , 1898 , on tlie  gron n d s th a t sh e  g a v e  b ir th  to  a  son  on  

th e  18th  Jan u ary , 1 8 9 8 , th a t  th e  ch ild  died on th e  9 th  M arch , 
1893 , le a v in g  her h eiress of h er  son , and  th a t th e  op p on en ts  
ap p oin ted  b y  a w ill of h er  deceased  h usband  to  adm in ister h is  

esta te  h a v e  fa iled  to  exerc ise  d u e d ihg’ence and b y  th e ir  con duct 

h a v e  sh o w n  th e m se lv e s  unfit to  act as tru stees.
T h e D istr ic t  J u d g e  h as h e ld  th a t th e  g ran t o f  p rob ate  h as  

beeon ie useless and in o p era tiv e , and  th a t th e  o p p on en ts  h a v e  

w ilfu lly  and w ith o u t reasonab le cause o m itted  to  e x h ib it  an  

in v e n to r y  or accou n t in  accord ance w ith  th e  p ro v is io n s  o f  
C hapter V I I  o f  A c t V  o f 1881 .

T he law  contained  in  sec tio n  50  o f th e  A c t speu ifica lly  p rescr ib es  

th a t  a  ^rant of probate m ay be revoked  or a n n u lled  fur ju s t  cau se , 

w h ich  process is  defined  in  th e  exp la n a tio n  w h ic h  fo llo w s  in

(1) (1864) 3 Svv. and Ti'. 422. (2' 182'■) 1 24tl,
(3) (18̂ 0) 3 Phill. 223.
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th a t section . O f th e  grou n d s specified  in  th a t  sec tio n  w e  need  

o n ly  refer to th ose  re lied  on  b y  th e  D istr ic t  Judge^ v iz ., fonrtli 
and fifth

I t  w a s  urged  b y  th e  a p p lica n t’s p leader th a t  th e  d eceased  had 

n o  testam en tary  pow er to  d ispose o f th e  p ro p erty  ; th a t  th e  rule 
th a t th e  p roperty  o f a d eceased  person v e sts  in  h is ex ecu to r  does 

n ot ap p ly  to  p rop erty  w h ich  p asses b y  su rv iv o rsh ip  ; th a t  on the  
death of th e  p osth u m ou s son h is m oth er su cceed ed  as sole h e ir ; 

and th a t  w h en  th e  p rop erty  v e ste d  in  her;, th e  g ra n t o f  probate  

becam e u seless and in o p era tiv e  from  th a t date i f  n o t from  the 

date of th e  b irth  o f  her son .
The con ten tion  of th e  op p on en ts w as th at, a lth o u g h  th e  ■will 

could n o t a lter th e  d ev o lu tio n  o f ancestra l fa m ily  property^ the 

effect o f it s  p rov ision s w as to  create  a tru s t u n d er w h ich  the 

execu tors w ere e n tit le d  to  h o ld  an d  m anage th e  p ro p er ty  («) on 

b eh a lf o f th e  posthum ou s son , or (li) of an y  m in or son  to  be adopted  

thereafter; and if  no  ad op tion  to o k  p lace , (f) u n til th e  property  

devo lved  upon a m ale ow n er  b y  in h er itan ce  fro m  th e  la s t  m ale 

'w n er .

T he D istr ict J u d g e  h e ld  th a t  “  Tai M aham j h a v in g  becom e 

/wner of th e  e sta te  on 9 th  M arch , 1898, w h en  her and  th e  testator'^s 

posthum ous son  d ied , and th e  d efen d an ts h a v in g  fa ile d  to  prove 

th e  adoption  of J agan ath  th e y  se t  up  in  th e ir  a n sw er , th e  p la in tiff 

h av in g , on th e  contrary^ p roved  th a t sh e  n ev er  adopted  Jagan ath  

b y  act, w ord or w r it in g , th e  g ran t of prob ate  to  t lie  defendants  
becam e in op erative and u se le ss  on th e  9 th  M arch , 1898^ and th is 

reason a lone is su fiic ien t for  r e v o k in g  th e  g r a n t for  ju s t  cause.”

I t  w ill  be co n v en ien t to  deal w it l i  th is a lleg ed  ju s t cau se  for  

revocation  first.

In  th e  v iew  w e  ta k e  of th e  m ea n in g  to  be a tta ch ed  to  clause 4 

of th e  exp lan a tion  to  section  50 , i t  is  im m ater ia l w h e th er  there  

w as a n y th in g  fo r  th e  w ill to  operate u p on  or n o t ;  for  w e  regard  

th e  grant o f probate as d ec is iv e  o n ly  o f th e  g'cnuinenoss of 

th e  w ill propounded, and  th e  r ig h t o f th e  ex ecu to rs  th ereb y  

appointed  to  rep resen t th e  e sta te  o f th e  te s ta to r . I t  in  no respect 

decides any qtiestion  as to  th e  d isp osin g  p ow er  o f th e  te s ta to r  or as 

to  th e  ex isten ce o f a n y  d isposab le p roperty . T he w o rd s becom e 

u seless and inoperative im p ly  th e  d isco v ery  o f so m e th in g  w hich ,
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if k n o w n  a t  th e  date o f  tlie  grants w o u ld  have been  a ground, for  

refusing' i t s u c h ^  for  in stan ce, as th e  d isco v ery  o f a la ter  w ill  
or cod ic il, or .subsequent d iscovery  th a t th e  w ill  w a s forged , or th a t  

th e  a lle g e d  testa tor  is  s t ill liv in g . I n  Eornuisji JSavroJi v. 
Bai Dlianhaijt '̂  ̂ i t  w a s  h e ld  th a t  probate is o n ly  con c lu s iv e  

as to  th e  ap poin tm ent o f execu tors and th e  v a lid ity  an d  th e  

con ten ts o f th e  w ill , and on  t l ie  ap p lica tion  fo r  p rob ate  i t  is  n o t  
th e  province o f th e  C ourt to  go in to  th e  q u estio n  o f title^ w ith  

reference to  th e  prop erty  of w h ic h  th e  w ill  p u rp orts to  dispose^ 

or th e  v a lid ity  of su ch  d isp osition .’’’ I t  is  clear th a t w h at w o u ld  

n o t h a v e  fu rn ish ed  a  groun d  for  re fu s in g  probate can  fo rm  n o  

ground for  rev o k in g  it, becau se  the g ra n t s t i l l  stan d s g o o d  for 

th e  purposes for w h ich  it  w as granted .

T h e B om b ay  r u lin g  ab ove  quoted  fo llo w ed  one o f G arth , O .J,, 

in  BeJiary hall Scmdifcd v . Jaggo MohmŜ '̂  T h a t d ec is ion  h ad  

referen ce to  th e  S u ccession  A c t  (X  o f 1 8 6 5 ), and la id  dow n  

th a t th e  gran t of probate o n ly  p erfects  th e  rep resen ta tiv e  t i t le  o f  

th e  execu tor  to th e  p rop erty  w h ich  b elon ged  to  th e  te s ta to r  and  

over w hich  h e  had a  d isp o sin g  power* T he sam e p r in c ip le  w as  

fo llow ed  in  AMivam Ddss v . Gopal Dass,̂ ^̂  w here i t  w as h e ld  

under sections 69 and 86  o f A c t V  o f 1881 th a t  cavea tor  c la im in g  

th e  p ro p erty  d ea lt w ith  b y  th e  v /i ll is  n o t e n tit le d  to  com e'in  and  

oppose th e  g ran t o f probate. I n  Barot Farshotam r. Bai 
it  w as h e ld  th at a C ourt is n ot ju stif ied  in  r e fu s in g  to  g ra n t  
p robate of a w ill becau se  th e  te s ta to r  h ad  n o  p ow er to  d isp ose  of 

som e or even  of all th e  p rop erty  he pu rported  to  deal withj^^ an d  

th is  v iew  w as fo llo w ed  in  Birj Nath De v. Chandar MoJianŜ ^
In  th e  m atter  o f th e  p e titio n  o f  MofiunBass y . Zvtc/mun Dass(̂ 'i 

th e  C ourt d ec lin ed  to  rev o k e  or an n u l th e  g ra n t o f  prob ate  

on th e  grou nd  th a t th e  p erson  to  w h om  it  w a s  g ra n ted  had  
becom e m orally  d isq u a lified  to  act as M oh u n t, and h e ld  th a t  

th ere  w as no a n a logy  b e tw een  su ch  a case an d  th e  case c ite d  in  

illu s tra tio n  (Ii) w h ich  co n tem p la tes  th e  case o f an  ex ecu to r  Avho 

is  a c tin g  un der a  w ill and w h oso  su b seq u en t lu n a c y  d isab les  

h im  from  so a c tin g . T he rem ark  th a t  on  a  decree u n d er th e

EAIi
Gaitgadiiau

Til a k
Vt

Saewabeai.

1902,

(1) (1887) 12 Bom . 364
(2) (1878) 4 CaL 1.
CO (1889) 1? Cal. 48.

{4) (1893) 18 Bom. 749,
C3) (1897) 19 All. 4BS.
(0) (1880) 6 Cal. 11.
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1902. E elig io u s  E n d ow m en t A c t  d ec la r in g  th e  h o ld er  of th e  office 
disqualified  b e in g  certified  to  th e  C ourt w h ich  g ra n ted  prohate  

th a t Court w ould  no d ou b t d irec t revoca tion  o f th e  probate ” 

IS m an ifestly  an obiter dictum. I t  w as h e ld  in  Jmiorla Prosad 
Y. Kalihfishia^ '̂  ̂ th a t  in i.sm anagem en t b y  an execu tor  of an 

esta te  is  not, iinder section  5 0 , ex p la n a tio n  4, o f th e  P ro b a te  and 

A dm in istration  A ct, 1 8 3 1 , a ju st cause fo r  r e v o k in g  th e  probate, 
and th a t th e  w ords ^"just cau se in  section  50 are n o t illu stra 

t iv e  m erely , but ex h a u stiv e .
T h e  resu lt o f th ese  cases le a d s  u s to  th e  con clu sion  th a t  

th e  f>Taiit of probate of a w i l l  cou ld  not^ in  th e  l ig h t  o f the  

circum stances w h ich  h a v e  supervened;, h a v e  b een  r e fu sed , and  

th a t, as far  as th is  arg u m en t is concerriech no gro u n d  for 

revocation  ex is ts  n o w  w h ich  w o u ld  h ave  b een  a g ro u n d  for  

refu sa l then . T he o id y  cases c ited  b y  M r. L o w n d es  are E n g lish  

cases, l i e  relied  on h i the fjoods of Ahxaikler F u r r i e r as 

a u th or ity  for h o ld in g  tlia t th e  g ra n t ol: le tter s  o f ad u iin istra tion  

lim ited  to an in tere st in  certa in  prop erty  m ig h t b e  revokedj, 
and a  n ow  ad m in istra tion  d ecreed  to  th e  rem ainder m an  w here  

th e  tru stee  for life  o f th a t  p rop erty  has a ss ig n ed  h is  in terest  

to  th e  rem ainderm an. T h a t case w as d ecid ed  o n  a m otion  

b rou gh t before tlie  I^rerogaf-ivo C ourt o f Canterburyj, an d  the. 

C ourt a t th e  ou tset to o k  tlie  ob jection  th a t th ere  w as a d ifficu lty  

in  revok in g  an a (h n in istra tion  w hich  w as c lfectiv e  fo r  a ll th e  

pu rposes for w h ich  it  w as o r ig in a lly  gran ted . T he m o tio n  w as 

one inade b y  con sen t and w as gran ted  w ith  considerable  

reluctance and o n ly  on  th e  co n d itio n  of tlie  or ig in a l gran tee  

having esecn ted  a release o f h is  p ow er o f a p p o ia tm ejit. T he  

case of Gilliaiv. GiUiaî '̂ '̂  o n ly  ru led  th a t i t  w as n o t n ecessary  

th a t  a w ill ap p o in tin g  tostam enfcary g'uardians sliou ld  bo proved  
in  th e  P rorogative  Court ol; C an terb u ry , T h e  p o in t u rg ed  b y  

M r. L ow n d es t lia t  th ere  e x is ts  no leg a l a u th o r ity  for a  H in d u  

to  appoint a  testa m en ta ry  gu ard ian  can alTord no grou n d  for  

refu sin g  or revok in g  a g ra n t of probate o f  a w ill •j;)'-î 'pc)i’tin g  
to  effect such ap p o in tm en t. B a t  th is  ob jection  a ga in  goes  

only to  the question  as to tho e x te n t  o f th e  testator^s a u th o r ity

(1) (189G) 2-1 Cal. 05. (2) (1S28) 1 Hag-. 241.
(3) (18G4.) Si r i i i l l  222 ; ;i Sw. & Tr.
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and leaves un affected  th e  q u estio n  w h eth er  p ro b a te  cou ld  h a v e  

b een  re fu sed  on th a t grou n d .

W e  n ow  com e tc  th e  secon d  ground on w h ich  th e  D is tr ic t  

J u d ge  has h eld  th a t a ju s t  cause for rev o ca tio n  is  m ade o u t b y  

reason  o f th e  execu tors lia v ia g  w ilfu lly  and  wifchout reason ab le  

cau se  o m itted  to  e x h ib it  an in v e n to r y  or accou n t in  accord ance  

w ith  th e  p rov ision s o f C hapter V I I  o f  th e  A ct. W e  nofciee in  

p a ss in g  th a t thiSj, th e  5 th  paragra.ph o f th e  ex p la n a tio n  to  
section  5 0 , w as added b y  specific  en actm en t (A ct V I  of 1 8 8 9 )  

e ig h t years after the p assin g  of th e  o r ig in a l A ct, Î To issue  

w as fram ed  on th is  p o in t  in  th e  O ourt b elow , an d  it  w a s  n o t  

m ade a  grou nd  fo r  h er  ap p lica tio n  b y  th e  ap p lican t h erse lf. 
S h e  m ade no a lle g a tio n  th a t  th e  execu tors h ad  JBled no  
accou n ts, and su ch  a n  a llega tion  w o u ld  h a v e  b e e n  in co n s isten t  

w ith  th e  case as p u t forw ard  in  her-behalf^  viz.^ th a t  on  th e  

d ea th  of her son  on th e  9fch M arch , 1S98, sh e  succeeded  to  th e  
e sta te , and th at fr o m  th a t  d a te  M r, N agpurkai'j, on© of th e  

ex ecu to rs , w ho, th o u g h  j o i n e d fornui as oue o f th e  op p on en ts, 
supports th e  application , h as been actin g  as her agen t under  

h er  orders and h as trea ted  th e  g ra n t o f probate as in o p era tiv e . 

I t  i s  n o t con ten d ed  on  th e  p a r t o f the op pon en ts th u t au  

in v e n to r y  or accounts h a v e  ever  b een  su b m itted . A n d  th e  

D is tr ic t  Ju d ge observes th a t  th ere  is  no sa tisfa c to ry  ex p la n a tio n  

w h y  the in v en to ry  an d  accou n t required  b y  sec tio n  98 of th e  A c t  
w ero n o t  e x h ib ited  w ith in  th e  s ta tu to ry  p er iod . I t  is  ad m itted , 
th a t  on e oE th e  ex ecu to rs , M r. K haparde, re s id es  at A m r a o ti  
a n d  another, M r. K um bhojkar^ a t  K o lh ap u r . M r . T ilak  and M r. 
N agp u rk ar  w ere res id en ts  a t  P oona, b u t o w in g  to  circum stan ces  

w h ic h  n ecess ita ted  M r. T ik \k ’’s  resid en ce  in  a n o th er  p lace, h e  w a s  

unab le to  ex h ib it th e  in v en to r  y  w ith in  th e  p rescrib ed  tim e . I t  w as  

co n ten d ed  on  b e h a lf  o f th e  ex e c u to r s  th a t  th e  filin g  of th e  

accou n ts w ith in  a  lim ited  tim e  is  a tech n ica l m a tter , an d  one w h ich , 

in  th e  absence o f  ev id en ce  o f  m ism a n a g em en t o f th e  p rop erty , can  

b e  g o t  over w ith o u t d ism issin g  th e  tru stees , I t  d oes n o t  appear 

fro m  th e  ev id en ce th a t th e  execu tors w ere  ever  ca lled  u p o n  to  

f i le  accou n ts w ith in  a n y  sp ecified  date. T h e J u d g e  finds th a t  

accord in g  to  th e  ev id en ce  th e  esta te  records w ere  k ep t in  th e  

M aharajwada^ w h ere  Tai M aharaj resid es, and  th e  e s ta te  -was in
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chai'ge o f  M r. N agparkar from  th e  tim e o f th e  te s ta to r ’s death  

u n til th e  d ispute about T ai M aharajas d etern iin a tion  to  ad op t B a la  

Maharaj arose in  Ju ly , 1901 . T h e opponents re ly  on  tw o  letters  

to show  that it w as from  n o  d .isincliuation  on th e ir  part th at 
an in ven tory  w as n o t e x h ib ite d . T h ese tw o  d ocu m en ts 'were 

produced at th e  hearing from  th e  record o f th e  su it N o . 358  of 

1901 and have been relied  on b y  h ofh  p arties. T he first of these  

is a le tter  (E x h ib it  80 in  th a t  su it)  from  M r. K uinbhojkar to  

Mr* N agpurkar, dated. l6 t h  S ep tem b er , 1898 , in  w h ich  h e  sta tes  

th a t he has uo kdrknn a t h is  d isp osa l and sees n o  reason  for  

filing’ accounts, h u t th a t  N a g p u rk a r  is  a t lib er ty  to  do so if  he 

liked . T h e second, d ocu m en t is a  report from  N a g p u rk a r  to  the  
trustees of T ai Ma.haraj (E x h ib it  76  in  tlia t Buit), d a ted  22nd  M ay, 

1901, in  w h ich , in  rep ly  to  a dem an d  by th e  co -execu tors for 

accouutSj he adm its th a t ho is  in d o len t b y  n atu re , h as no habits 

of despatch in  m atters of a d m in istra tion , and. requests th at  

in d u lgen ce m ay be show n  to  h im . T here is  n o th in g  to  show  th a t  

the executors w ere e v e r  ^called upon  b y  tl)e a p p lica n t or b y  the  
C ourt to fu rn ish  accou n ts and th a t  th e y  re fu sed  to do so . The 

only order referred to  in  th e  ev id en ce is th a t  o f th e  D istr ic t  

Judge on 15th  O ctober, 1901 , w h ile  th ese  p roceed in gs w ere  

p on d in g , addressed  to  a ll th e  execu tors , w hich , fo r  reasons w hich  

he has recorded, h e  d id  not th in k  proper to en force . T here is  no 

circum stance in  th e  case from  w h ich  w ilfu l om ission  on the  

part of the executors can be in ferred . A  m ere om issio n  to 

su b m it accounts has been  h e ld  to  be no g rou n d  fo r  rev o ca tio n  of 

g ra n t of probate W illiam s on E x ccu to rs , V o l. 1, p a g es  4-96-7 

Hill V . S to ry , 102.

W e th in k  th a t there is  nuicli in  th e  co n ten tio n  of Mr, L ow n d es  
tlia t i t  is  th e  d u ty  of th e  C ourt to-.seo th a t th e  p r o v is io n s  o f th e  
P robate A c t arc d u ly  com p lied  w it l i ,  but in  th e  ab sen ce o f  an y  
evidence of an order ca llin g  on th e  execu tors to  e x h ib it  accounts, 
w e th in k  it  is  n o t open  to  th e  C ourt to  p u t fo rw a rd  as a ju st  
cause for  revocation  of th e  g ra n t o f prob ate  th e  om ission  to  
exh ib it an in v en to ry  and a ccou n ts—-a co n ten tio n  w h ich  w a s n ot 
p u t forw ard b y  th e  ap p lican t h e r se lf  and cou ld  n o t h a v e  b een  
put forw ard b y  her, h a v in g  regard  to  her co n ten tio n  an d  th a t  o f  
M r. N agpurkar th a t  sh e  su cceed ed  to  th e  esta te  and  h e  m an aged  
i t  for her as her E arb h ari, and n o t as executor*
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O n th ese  grou n d s w e  consider th ere  w as no su ffic ien t cau se  
w ith in  th e  m ea n in g  o f exp la n a tio n  4  to  section  60 for  rev o k in g  

th e  g ra n t o f  probafce. T he m ere fa c t th a t  th e  e sta te  h as n o w  

d ev o lv ed  on th e  w id o w  as heir  o f h er  deceased  son  does n o t b y  

it s e lf  ren der a n y  revocation  of th e  p robate necessary^, as th e  

w id o w  is  at lib er ty  to  a p p ly  for  le t te r s  of adm in isti’a tio n  to  th e  

esta te  o f h er  deceased  son .

W e  m u st reverse th e  order o f  th e  C ourt b e lo w  and  a llo w  th e  

appeal. T he costs to  be borne b y  ap p lican t th rou gh ou t. A n  

a p p lica tion  for  revocation  of prob ate  b e in g  o f th e  n a tu re  of 

p roceed in g , th e  co sts  should  b e reg u la teda m iscellan eou s  

a ccord in g ly .

i m

Bai, 
G an gadhar 

Till Arc 
•».

Sakwaebai#

Order reversed^

APPELLATE CIVIL.

JBefofa Mr- Justice Cron)e and Mr. Justice Batty.
SECRETAET o f  STATE i o n  INDIA i n  COUNCIL ( o r i g i i t a l  r i E s i  

D e i e n d a n t ) ,  A p p e l l a n t , v. SULEMANJI MOOSAJI (and a n o t h e r  

(oR ia x iT A i. P l a i n t i f f s ) ,  R e s p o n d e n t s ,*

Vvincî al and Agent~-^Govmment—Gov&rnment}officers—Scope of 
anthority—E atificaiion.

The plaintifFs sued tlia Secretary of State (defendant 1) and one Makau 
Hariblifti (defendant 2), wlio was an overseer in tlie Government Local Fund 
Department in the Surat District, for the price o£ bam'boos sold to the Becond 
defendiiiit for the purpose of erecting sheds during an epidemic of plague xii 1897. 
The plaintife alleged that they supplied the hamhoos to tho second defendant
on his lepresentiiig that he acting under the orders of the Assistant
Collector and the Maralatdar. Tiie first defendant denied that Government
had ever authorised the purch.ise of the bamboos, and the second defendant
denied that he had made the alleged repreaentatiou. The lower Court passed a 
deci’ee against the first defendant. On appeal to the High Court,

Held, (reversing the decree) thjit there was no eyidence to show that fcho 
second defendant vfas authorised hy Government to purchase the hamhoos and

1902.
August 30,

* Appeal No. 133 of 1901?


