
CEIMEn AL EEVISIOJ .̂

YOlu  X X Y I . ]  B O M B A Y  S E E IE S .

Before Mr. Justice Crowe and' Mr. Justice Batti/.
I x  BAL GAHGADIIAR TILAE.̂ * 3902.

Praetiee~~Pi'Ocechrre~-Sanctio}i to  prosearJe — Sta^ o f  crhninoX procc&din^s 
fe n d in g  dlfipos'jl, o f  c iv il sy-it — High, Court -Rem ;-ion,— Crvm inal F r o -  
ceJnre Code (Ac-!; T  o f  189S)- seel ions 439, W o , 416.

The H ig’h Conrfc is cojiipstant, in  tlia erioreise o£ its revw ional pow er nnder 
section 489 of tho Crim inal Procednrft C ode (Ai^t Y  oi: 1S9S), to  interfere 
order made by a subordinate Court iniflar section 476 ol; tlie Criminal Procedure 
C olu  (A c t  V  o f  1893) direL'tiiig the proHocAition o!; any person fo r  tho offences 
rc'ferreil to in that section.

The High OoiU’t in this case refused to stay criminal proceedings directed by 
a s'aboi'dinnte Coxirt under section 476 o£ the Criminal Froeednre Code (Act Y  
of 189“) Tintil an appeal in the civil suit in connection with which the crimiiifil 
charges were made had been decided.

A pplioatioit to stay ci’iminal proceedings against the applicant 
pending an appeal in a civil suit.

T he applicant^ B a l G an gad h ar Tilak> and others^ o b ta in ed  pro
b a te  o f a certain will. S u b seq u en tly  a suit w a s brought against 
tliem  in  th e  D is tr ic t  Goiirfc a t P oon a  to  h a v e  th e  p rob ate  Tevo'ked;, 
an d  a fter  a  tr ia l, th e  J u d g e  p assed  a  decree rev o k in g  tho p rob ate. 
H e  also, u nder section  476  of th e  C rim in a l P roced u re C ode (A c t  

Y  of 1S9S;, m ade a n  order sa n c t io n in g  th e  p ro secu tio n  o f th e  

a p p lican t fo r  oflences im der sec tio n s 196 and 2 1 1  o f  th e  In d ia n  
P en a l C ode (A c t X L V  of 1 -^60) commifctei] by th e  ap p lican t in  

th e  course of the s u it  for revoca tion  o f probate.

T h e  app licant appealed  to  th e  H ig h  C ourt a g a in s t  t h e  deei'co  
of th e  D istr ic t C ourt revok in g  th e  p rob ate  and th en  a p p lied  for  

a s ta y  o f th e  criminal p roceed in gs sanctioned against him pending 
th e  d isp osa l b y  th e  H ig h  C ourt o f th e  appeal in  th e  p rob ate  

suit.
T he H ig h  C ourt g ra n ted  a  ru le’ msL

Branson (with him D, A. Khare) for the applicant, in support
of th e  ru le .

Criminal Application for RevisioH S'o* 64' of 1902.

August 30.



2n  r.E.

1902. Scott (A d voca te  G eneral) (w ith  h im  th e  G overn m en t P leader)
C rown to show  cause.

G a n g a d i i a e

Tiiak , C ro w e , J . T he A d v o ca te  General^ iu s trn c ted  b y  th e  G overn

m en t P leader; appeared to  sh o w  cau se  a ga in st th e  ru le  gran ted  

b y  O andy and F u lto n , J J ., for  s ta y  o f crim inal proceed in gs and  
ad interlM s ta y  u n til tlie  h ea r in g  of th e  c iv il appeal (N o. 38  of 
1902) aga in st the order in  th e  m iscellaneou .s ap p lica tion  N o . 112  

o f 1901 , under A ct V  oi 18S1. M r. B ran son  an d  Mr. B .  A . K hare  
appeared to  support the rule.

T he lir s t  q u estion  w h ich  arises is  w h eth er  th e  H ig h  C ourt has 

ju risd iction  to in terfere and direct) a s ta y  o f p roceed in gs. I t  w as 
contended  b y  th e  A d voca te  G eneral on th e  a u th o r ity  o f  Jiam 
Fersacl Ilasaree v. Soomiithra Baheep-'̂  w liic li vi/as d ecided  b y  a 

F u ll Bench^ th at th e H ig h  C ourt could not en ter ta in  an appeal 
against an  order o£ a C ourt u n d er section  1 7 0  o f  A ct X X V  of
186 Ij and th a t as a C ourt o f E-evision it  cou ld  n o t reverse  such  

order on th e  grou nd  th a t i t  w as n o t w arranted  b y  th e  facts^ for  

as a  Court of R ev isio n  it  cou ld  n ot reverse an  order e x c e p t for  
error in  law . S ir  B arn es Peacock^ w ho d elivered  th e  ju d g m en t of 

th e  Court/iW ent on to say : I f  the C ourt as a C ourt o f A p p ea l,
or as a C ourt of E ev ision j can n ot reverse or a lter  su ch  an order^ I  

cannot see any  in heren t a u th o r ity  w h ich  it  h as to  s ta y  p roceed in gs.” 
A  sim ilar view , as far as th e  p ow er to  reverse or a lter  such  an  

order is  concerned , w as h eld  on a F u ll B en ch  decision  o f th e  

A llahabad  H ig h  C ourt in  BarlmL-ul-lali Khan v. liennieP^ T hese  

cases h a v e  reference to  th e  law  as it  ex is ted  ’ prior to  th e  p assin g  
o f th e  C rim inal Procedure C ode o f 1882 . T h e learn ed  counsel 
fu rth er  relied  on Queen-Ihifrcss v . UaclhappaP'̂  w h ere  it  w a s held  

th a t in  th e  case w h ere  a  com p la in t is  m ade b y  th e  C ourt itseK  
under section  476  o f th e  C rim in al P rocedure C ode a superior  

C ourt h a s no p o w er  to  set i t  a sid e .
T he recent d ecis ion s o f  a ll th e  H ig h  C ourts, h o w ev er , are 

unanim ous in  h o ld in g  th a t th e  H ig h  C ourt is  co m p eten t in  the 

exercise o f its  rev is io n a l pow ers to in terfere w ith  an  order of a 

subordinate C ourt m ade under section  476  d ir e c t in g  th e  prosecu"
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t io n  o f  any person fo r  offences referred  to in  th a t section . I t  w a s  
h e ld  in  Kkcpv. Nath v . Qrish ChimdeÂ '̂  th a t, u n d er th e  p ow ers Bai.

coa ferred  by section 439, tiic High Court has jurisdiction to  a lter  

or reverse any such order. I n  exerc isin g  its  p ow ers o f rev is io n  In 
the H ig h  Court has the powers conferred on a Court o f  Appeal 
b y  section  423. T h is ruling was fo llow ed  in Clmndhari Mahomed 
Isharul lluq v, Qiieen-U'/npress,̂ -̂  where it was held tliat the High 
Court has jurisdictioii to interpose in the ease of an order made 
by a C ourt u nder section 476 of the Criminal Procediire Gode  ̂a n d  

h as also th e  pow er to detemiiue whether the discretion g iv e n  b y  
that section has or has not been properly exercised/^ To that judg
ment Eampini^ J., was a pr.rty. In a later case, liaj Kiimai'i D eli 
V. Bcvfiia SiindaH the High Court granted a rule to show
cause why the criminal proceedings^ initiated under the provisions 
of section 476, should not be .stayed until the decision of a civil 
suit. The rule was argued before Gliose and Ranipinij, JJ. The 
Court held that the rule should be discharged. Pbampini, S., was 
of opinion that it would not be right to postpone the criminal pro- 
ceetiingb till after the termination of the civil suit, and following 
the Full Bench decision in  hi the niatUr o f Bam Promd Sasrd‘̂  
h e ld  th a t  th e  Court b a d  no p ow er  to  d irect th a t cr im in a l proceed
in g s  should bo s ta y e d  until the disposal of a c iy il appeal in  which 
th e  ciuestion a t issue in the criminal proceedings should be decided,
Ghose/J.;, though agreeing in the view that the [rule should be 
discharged, differed from his learned colleague as to the powers of 
the H ig h  Court to in terfere  with an  order for p ro secu tio n  m ade  

und er section  476 , h a v in g  regard  to th e  ch ange o f th e  law efiected  

b y  section  4 o 9  o f  th e  Code o f J8S2 in  resp ect o f  the re  visional 
p ow ers of th e  C ourt.

I n  th e  m atter of th e  p e titio n  o f Mathura Das'  ̂ i t  w a s  h e ld  

b y  A ik m a n , J.j d issen tin g  from. Queen  v. 'RacJiaf])a,®  th a t th e  

H ig h  C ourt has pow er under sec tio n  43 9  of th e  C ode to  con sid er  

th e  propriety  of an order w h ich  pu rp orts to  be p assed  u n d er  se c t io n
4-76 o f th e  C rim inal P rocedure C ode.
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1902 . I n  Quern-Mmpress v. Srinivasalu NaicW'  ̂ a  F u ll  B e n c h  of . the

Bal M adras H ig h  C ourt h e ld  th a t  a  H ig h  C ourt; as C ourt o f  U evia ion ,
has p ow er  under section  4a.9 to r ev o k e  an  order n iad e h j   ̂

Jnrs. su b ord in ate  Oourfc u n d er sec tio n  4 7 0  o f  th e  C ode o f  C rim in al 

P roced u re.
T o com e now  to  th e  B om bay cases. T h e v ie w  ta k en  h j  th e  Ju d ges  

in  Qveefi>-£!mp‘irefis v . liac/iap îaj referred  to ab ove, w a s  th a t  th e  
H ig h  C ourt had ao p o w er  to  re v is e  an order un der se c t io n  4 7 6 . In  

In re Shri Nana MaJiafaĵ )̂ th e  B om b ay  H ig h  C ourt d isp o sed  o f an  

applicafciou to  s ta y  cr im in a l p roceed in gs p en d in g  c iv i l  lit ig a tio n , 
T he H ig h  C ourt d ec lin ed  to  m ak e a n y  order in te r fe r in g  w ith  th e  

d iscretio n  o f th e  S u b o rd in a te  J u d g e ; b u t J ard in e , J ., rem arked  th at 

the C ourt h ad  o ften  acted  on th e  p rin cip le  th a t  cr im in a l proceed ings  

sh ou ld  n ot go  on d u r in g  th e  p en d en cy  of c iv i l  l i t ig a t io n , fo llo w -  

inn- Queen v. and  Hex v . Sim m ons,and  ad d ed  th a t  th e
p r in c ip les  there en u n cia ted  o u g h t, in  th e ir  o p in io n , to  gu id e  th e  

fu tu re  action  o f th e  S a b o rd in a te  J u d g e  under sec tio n  4 7 9  an d  of 

an y  M a g is tra te  to  w h o m  h e  m a y  sen d  th e  accused.
T h e la te s t r u lin g  o f th e  B o m b a y  H ig h  C o u r t is  th a t  in  Queen- 

Empress v. Nussenoanji, an  u n rep orted  case, b u t  p r in ted  at 
p age  895 of M r, R a ta n la l lla n ch h o d d a a ’ v o lu m e  o f U n rep o r ted  

Crhninal C ases o f th e  H ig h  C ou rt of B om b ay .” T he lea rn ed  J u d g es, 
R an ad e and F u lto n , J J ., th ero  h e ld  th a t  th e  H ig h  C o u rt had  
ju r isd ic tio n  to  d ea l in  r e v is io n  w ith  an  oi.'der p a ssed  by  a  su b o rd i
n a te  C ourt under sec tio n  476^ C rim inal P rocedure Code^ d irectin g  

an en q u iry  in to  an a lle g e d  oifenee puni«luxblo u u 'ler  section  

19S of th e  P en a l C ode. T h e  C ou rt th ere  p a in te d  o u t th a t  there  
had  been  eo n iiic tin g  docisiona o n  th e  p o in t o f  Ju r isd ic tio n  w h ich  
i t  w as n ot e a sy  to  reconcilo , an d  after  r e v ie w in g  th e  cases fo llo w 

ed th e  C alcu tta  an d  A .llahabad H ig h  C ou rts in  h o ld in g  th a t  th ey  
had ju r isd ic tio n , under sec t io n  4 3 9 . to  rev ise  ordor.s p assed  uiider  

section  470  to  th e  sam e e x te n t  th a t th e y  h a v e  in  r e sp e c t  o f  orders 

passed  under sec tio n  195  sa n c t io n in g  p ro secu tio n  fo r  certa in  
ofiences j w h ich  p ow er  of in ter feren ce  w a s to  be ex erc ised  w ith  a 
v iew  to  see i f  th e  d iscretiou  o f th e  su b ord in a to  (>:mrts h a s  been  

properly  exercised .
U) (1897) 31 Mad. 121. (a, (isi'iil) It! i’.oiu. TiiO.
(2) (1888) 13 Bom . 109. H ' (IMO) M  Q. B.

f>) (1837) S (A ,■{<!>! 1’ . r̂ O.
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A  r e v ie w  o f  a ll  th e  ruling's c ited  a b o v e  sh o w s th a t  a ll  o f th e  ^003.

H ig h  C ourts concur in  th e  v iew  th a t  th e  pow er o f r ev is io n , con - 
ferred  b y  sec tio n  439  o f th e  C rim in a l P roced u re  Code_, e x te n d s  to  GAifa-ADHAR

orders p assed  und er section  4 7 6  o f th e  C rim inal P ro ced u re  C ode. in 
O n th is  p o in t n o w  it  is  c lear th a t no c o n flic t  e x is ts .

T he n e x t  q uestion  for  co n sid era tio n  is  w h eth er  th e  H ig h  C ou rt 

h a s p ow er to  order a  s ta y  o f th e  cr im in a l p ro ceed in g s  in  a 
co m p la in t r e sp ec tin g  th e  oi^ences of perjury^ raak ing  and u s in g  
fa lse  d ocu m en ts, and m ak in g  a fa ls e  com p la in t to  a  ]\!a g istra te j  

p e n d in g  th e  d isp osa l o f  th e  appeal p referred  to  th is  C ou rt a g a in s t  

th e  order in  ap p lica tion  N o . 112 o f  1901  u n d er A c t  Y  of 1 8 S I.

T h e  p e tit io n  a lso  in c lu d es  a  p ra y er  fo r  s ta y  of cr im in a l p roceed in gs  
p en d in g  th e  decision  in  th e  C ourt o f th e  F ir s t  G lass S u b o rd in a te  
J u d g e , P oon a , in  su it N o . 358 o f 1901_, b u t th e  la st p ra y er  w as not 
p ressed  at a ll b y  M r. B ra n so n . A p art from  th e  rem ark s o f J a rd in e ,

J ,, in  In re 3/iri Nana 3Iaharaj(^  ̂ w e  h a v e  b een  u n a b le  to  find  

a n y  a u th or ity  in  th e  d ec is ion s o f th is  C ou rt b ea r in g  on  th e  p o in t.
I n  th e  F u ll B en ch  C a lcu tta  case. In re Ram Prosad Sazra,
M acphersoU ; w h ile  e x p r e ss in g  h is  e n tire  concuri’ence w ith  th e  

op in ion  o f  th e  C h ief J u s t ic e , o b serv ed  : “  I  m ay add  th a t  co n 

sid er in g  th e  L eg is la tu re  h as tl io u g h t fit to  em p ow er C ou rts in  

th e ir  d iscre tio n  to d irec t cr im in a l p ro secu tio n  o f p erso n s w h o  
co m m it certa in  offences in  th e  course o f proceed in gs b e fo r e  th o se  

C ou rts, i t  would^ as i t  seem s to  me^ a lm o st am ou n t to  an  a b su r d ity  
i f  a p rosecu tion , so ord ered  to  b e  h a d , w ere  to  b e  su sp en d e d  
m ere ly  b ecause an a p p ea l is  p en d in g  from  th e  d ecree  m ade  

in  th e  su it  in  th e  co u rse  of w h ic h  th e  a c t '’or o m iss io n  w h ich  is  

th e  su b jec t o f th e  p ro secu t io n  w a s com m itted .'’  ̂ I n  th e  recen t  

case of Uaj Kumari Dehi v . Bam a 8miclan E am p in ij
r e m a r k e d : T h e  p e tit io n e r  b e in g  th e  p la in tiff  h a s  th e  com m an d

o f  th e  c iv il su it. S h e  can  p ro lo n g  th e  proceedingH  in  i t  a t  h er  
p lea su re , and i f  th e  p ro secu tio n  o f th e  cr im in a l p r o c e e d in g s  

a g a in s t  h er  are m ad e  d ep en d en t on th e  p rosecu tion  b y  h e r  o f  th e  
c iv il su it , i t  is  scarcely  to  b e  e x p ec ted , I  th in k , th a t  sh e  "will b e  

ex p e d it io u s  in  b r in g in g  th is  c iv il  s u it  to  an  en d , I n  /th e se  

c ircu m sta n ces 1 do n o t th in k  i t  w o u ld  b e  r ig h t  to  p o stp o n e  t h e
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1902, crim in al p roceed ings t i l l  a fter  th e  term in a tio n  o f  t l ie  c iv il

Bab su it .”  A n d  Ghose; J., w h o se  op in ion  stands a lon e  th a t  th e  C onrt
has p ow er to  s ta y  cr im in a l p roceed in gs h a v in g  regard to the 

INB& }aj .̂ge pow ers it  p o ssesses  u n d er  section  439  o f th e  C rim inal

P roced u re Code, u n d er  section  15 o f th e  C harter A c t and  section s  

28 and 29 of th e  L e tter s  P a te n t, i f  a su ffic ien t causo  in  th a t  

b eh a lf is  m ade ou t, g o es  on  to  o b serv e: '^^At th e  sam e tim e  
I  fe e l hound to  sa y  th a t  w h e n  th e  L eg is la tu re  h as g iv e n  to  a 

M a g istra te  th e  p ow er to  r e g u la te  th e  p roceed ings in  h is  own  

Oourfc, th e  d iscretion  sh o iild  o rd in a r ily  h e  le f t  to  th e  M ag istra te  

e ith er  to  sta y  p roceed in gs or n ot, as lie, in  th e  circun istancefi of 

th e  casGj, m ay th in k  i t  r ig h t a n d  p r o p e r /’ C o m m en tin g  on th e  
decision  o f th e  B o m b a y  t i ig h  C ou rt in  Jn re Devji valad £/m- 
'Danî ’̂'> th e  sam e learned  J u d g e  rem ark s: ‘̂ 1 am  n o t m y se lf  

prepared to  say that^ as a  g en era l rulc^ a p ro ceed in g  in  a  C rim in a l 
C ourt shou ld  he s ta y ed  p en d in g  th e  d ec is io n  o f  a  c iv il  s u it  in  

regard  to  th e  sam e s u b je c t-m a t te r ; b u t  w h a t I  th in k  I  m ig h t  

p ro p e iiy  say in th a t ordivarihj i t  is  n o t d esirab le , if: th e  p a r tie s  to  
th e  tw o  p roceed in gs are suhstantin .lly  th e  sa m e an d  th e  proso- 

eution  before th e  M a g is tra te  is  l)u t a p r iv a te  prosecn tion j and  th e  

is su es  in th e  tw o C ourts are sulxsttnvtially id en tica l, th a t  b o th  th e  
cases shou ld  go on  a t one and th e  sam e tim o/^  I n  th e  ease  

rep orted  in  In re Devji valad BkivawiP th e ir  L ord sh ip s  sa id ;  

"^No doubt th is  C ourt h as o ften  acted  on  th e  p r in c ip le  t lia t  
crim inal proceed ings sh o u h l n o t  go  on  d u r in g  th e  p e n d e n c y  oi 
c iv il l it ig a tio n  reg a rd in g  th e  sam e subjeefc-m atter. B u t  we do 

n u t th in k  th a t th is  is  an  in v a r ia b le  rulo^'’; an d  in  th a t  case th is  

C ourt refused  to  in terl’ero. L ook in g  to  th e  w ord s o f  section  

476  it  is  qu ite c lear  th a t a M a g is tra te  is  boun d  to  proceed  wifch 

th e  in v es tig a tio n  o f a  case s e n t  to  h im  by a  C iv il C ourt. T he  
w ords are perem p tory  ^ u ch  M a g istra te  sh a ll th ereu p on  proceed  

according to  la w  and  as i f  u p on  co o ip la in t iu jw Io  an d  recorded  

under section  2 0 0 .’-’
T o com e n ow  to the m er its  o f  th is  p articu lar  case, th e  q u estion  

is  w h eth er  a n y  grou n d s h a v e  b een  sh o w n  w h y  p roceed in gs  

should he stayed . S ec tio n  4 3 5  o f th e  C r im in a l P ro ced u re  Code 

is , no  douhtj of th e  w id e st op era tion  and  cn a ld es  th e  C ourt to

a )  (iBon) IS cyi.
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ex a m in e  t l ie  record o f  a n y  p ro ceed in g  b e fo re  a n y  in fe r io r  C rim i- __

n a l C ourt for tlie  p u rpose o f s a t is fy in g  it s e lf  as to  th e  correctn essj B a i .  

le g a l ity  o r  p ro p rie ty  o f  a n y  order o f su ch  in fer ior  C ou rt. I t  is  

n o t co n ten d ed  th a t  th e  order is  in co rrec t or illega l; a n d  th e  o n ly  

ground  o n  w h ich  its  p ro p r ie ty  is  im p u g n ed  is  th a t  i t  d irec ts  an  

in q u iry  in to  certa in  a lle g e d  offences, w h ile j a s a  m a tter  o f fa c t , a  

c iv il ap p ea l is  p en d in g . T h e C ourtj i f  su ch  an  offen ce  a s i§  

d escr ib ed  h as b een  co m m itted  b efore  it  or  is  b ro u g h t to  it s  n o tice  

in  th e  course of a  ju d ic ia l proceed ing, is  ju s t if ie d  in  ta k in g  im m e 
d ia te  a c tio n  ; and it  seem s to  u s in  th e  h ig h e s t  d eg ree  d esira b le  

th a t  th e  in q u iry  sh ou ld  b e  con d u cted  b oth  in  th e  in te r e s ts  of 

ju s t ic e  as w e ll  as of th e  accu sed  and  o f a ll p a r tie s  con ceraed  as 

sp e e d ily  as p ossib le . I t  is  open  to  th e  M a g is tra te  in  th e  ex erc ise  

o f h is  d iscretion  to  s t a y  p roceed in gs u n til th e  c iv il a p p ea l is  

d ec id ed  i f  h e  th in k s  th a t a n y  a d v a n ta g e  w ill be g a in e d  b y  d o in g  

so . I n  a n y  case i t  is  h is  d u ty  to  d ec id e  on th e  e v id e n c e  b e fo re  

h im  w h e th e r  a n y  offence h a s b een  co m m itted  or n ot, and  w hatever  

con clu sion  h e  m ay  arr iv e  a t can n ot p o ss ib ly  affect th e  d ec is io n  o f  
t h e  c iv i l  p roceed in g , n or, on  th e  o th e r  hand , w ou ld  th e  d ec is io n  in  

th e  c iv il appeal be b in d in g  on h im . W e  concur in  th e  obser

v a tio n s  o f A ik m an , J .,  in  h i  re Mat/nora Daŝ '̂> th a t  w h en  o ffen ces  

a g a in s t p u b lic  ju stic e  are com m itted^ i t  w ou ld  b e  w e ll i f  C ou rts  

a v a ile d  th em se lv es  m o re  f u l ly  o f th e  p ro v is io n s  o f  se c t io n  4 7 6  

in s te a d  o f lea v in g  th e  p rosecu tion  to  p r iv a te  p a rtiesj w h o  o ften  

use th e  san ction  g r a n te d  to  th e m  fo r  gra tifica tio n  o f p r iv a te  

m alice . T h e  effect o f  su ch  a  course, h o w ev er , w o u ld  b e  e n t ir e ly  

fru stra ted  i f  th e  p ro ceed in g s w ere  in v a r ia b ly  a llo w e d  to  b e  
d e la y e d  p en d in g  th e  d isp o sa l o f th e  c iv i l  lit ig a t io n , w h ic h  m ig h t  

b e in d e f in ite ly  p ro tra cted  e v en  up  to  a  final d ec is io n  o n  ap p ea l 
to  th e  P r iv y  C ouncil.

3?or th e s e  reasons w e th in k  th a t  th e  rule sh ou ld  b e  d isch a rg ed .
' T h e con clu sion  a t w h ich  w e h ave  arrived , th a t  n o  im p ro p r ie ty  

ju s t ify in g  a n y  in ter feren ce  b y  w a y  o f  rev is ion  h a s  b een  m ad e  

o u t, ren d ers i t  u n n ecessa ry  for u s to  d iscu ss th e  q u e s t io n  w h eth er  
under sec tio n  435 em p o w er in g  th e  H ig h  C ourt to c a ll fo r  and  

e x a m in e  th e  record o f  a n y  p ro ceed in g  b efore  a n y  in fer io r  O rim i- 

•nal Oou.rt......... for th e  purpose o f  sa t is fy in g  i t s e l f . . . . . . a s  to  th e
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1902. correctness^ le g a lity  or p ro p r ie ty  o f a n y  findings sen ten ce  or
BA3i order^ recorded or passed^ and as to  th e  r e g u la r ity  o f a n y  pro-

ceed in gs of such  in ferior C u iirt/’ or section  439^ su b -sec tio n s  3 

Ilf m;. and  4  o f w hich  contem p late a  case in  w liich  sen ten ce  h as been  

passed  and final decision  h as b een  arrived  at, th e  H ig h  C ourt at 

th is  stage  can in terfere  w ith  th e  action  taken  b y  a C iv il C ourt
in  sen d in g  a case for  in q u iry  an d  tr ia l under sec tio n  4 7 6 .

Jhile discharged.
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APPELLATE CIVIL.

TSefore M r . J m tio e  C towr and M r. Justice BaUi/^

1902. B A L  G rA N G A B H A R  T IL A K  ( o a m iN A L  O tr o N E N T ) ,  A p p e l l a n t ,  v ,  

A n p is tld ,  S A K W A E B a I  cdias T A I  M A H A B A J  an d  o th b b s  ( o e ig in a i  A p p lio a k t
.................................... ....  0 p P O N . E N T S ) ,  R f i S r O N D E N l S . *

G A N B S H  S H U IK E IS H N 'A  K H A P A E B E  a t o  a n o t h e e  (o e ig in a l  
O p p on en ts  2 AKD ArpisLiAHTSj v. S ^ K W A B B A I  alias  T A I  M A H A R A J  
AND OTHEHS (OBIGINAL APPLICANT AN.D OppONISNTS 1 AND 4), BeSPONDENtS.^

Frolate—JEffect of jirohate—SevocnUon of prolate— GI-rounds of refusal or 
revocation of prohate—Filing of invenU'n/ and ciocount—Prolate and 
Adminutration Aot (F cf J.881), sections 50 and 98.

Oil the 7th August, 1897s ono Balia Maharaj died at Pooi^a, IeaTiiighis\-vidow 
pvegiiatit. B y  his will he aippointcd Bal Gaugiiclliar T ilak  (i,he appellant) and 
three others to be his executors, Qlie wiJl, after lo c itin g  the fa ct o f  his w ife ’s 
pregnancy, provided that i f  no son wiis born, or i f  one was born and ahoxild die 
prematurely, liis m ia  eliould, w ith the advice o f  tho oxeontora, adopt a son to 
hiro, and tho os.eoutorB should continxie to manago ihe propoity  oti behalf o f that 
son iintil ],io attuiiod his m ajority. A  j.JosllninioiiK son, waH boi’n on 18th 
January, 189B. Thu OKfKjntorH oljla ined probate o f iho w ill uu IGth Febiuary, 
1898, and assumed tho miuiagonieDt o f tho e>st:ito. The .son died on fltli March, 
1898. Three years Kubscqnently, viz., on  2 'rfth July, 1901, the w idow  applied 
to the Bistrict Court for revocatiiou oL' tho proljatft grunted to tho oxeeutora on 
the gronnds (1) that tho will had become inoperative by tho birth of her son 
■who had sucooeded to tlie prni'Xirty, which on hi« death luul devolved on her as 
his heir, and (2) th;it the tix̂ ieutors had wilfjilly and'witliont roasoiiable canse 
omitted to file an inventory jind ac(!Ount as roi]uir«(l [ly section 98 of tlie Probate 
Act(Vof 18'tl).

■■ i'irst Appc-{̂ ls Nos. 38 and 50 of 190a.


