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ship business is adjusted and settled. By the express terms of 
paragraph 10 of the partnership agreement; unless the debts due 
by the shop business carried on in the name of Ganesh Hari to 
local and up-country creditors are paid off, the interest-bearing 
amount beloDgiug to Apaji Kashinath^ mentioned in paragraph 3>̂ 
is not to be drawn by him. It is quite clear that without taking 
an account it is impossible to ascertain whether there remain 
any outstanding claims.

"We think, therefore, that the First Class Subordinate Judge 
•was riû ht in his view that the suit in its present form is not 
maintainable. We affirm his decree and dismiss this appeal with 
costs.

Decree confirmed.
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Before Sir L. M. Jenhins, Chief Justice, and Mr. Justice CMndavarkar,

JU G M O H A N D A S  V  U E J IW A N D A .S  (o e ig in a i. D b pe n d a .k t),
'0. KUSSKEWANJI JEHANG-IR KHAMBATTA (oRiaiNAii Plain^iiI'), 
R e s p o n d e n t .-'

Dcbmages-—Mode o f assessing dmymges where no p roof o f  omrlcet 
price—GontroM—BvBach of contracts

On 21st Octo'ber, 1899, defendant contracted to deliver to the plaintifl; at 
Bombay 1,0Q0 tons of Powell Dutiryn coal, January to May sliipments, 2C0 tons 
to be supplied each inontli. The first shipment was due in middle of ’̂ebrtiary. 
'.Defendaiit failed to deliver any of the coal, and the plaintiff did not purchase 
any coal against defendant’s contact. The pUuntifI: now sued for damages for 
breach of the contract. The only quostiou was as to the mode of assessing 
damages. There was practically no coal in Bombay of the desci'iptiou Qonti’act- 
od for at the dates at r̂hich delivexy should have been given and conssî neutly 
no market rate could be proved. At the hearing plaintiff pi’oduced a statqiijieut 
showing the rates at wh'ch he had, during the contract period, settled certain 
contracts for Po-rell Diiftryu coal -which he had with the Bombay Company, 
Limited.

Seld) that undes the special oirctimstances of the case, and in the absence of- 
any evidence as to a market rate, the figures given in this stateineut might 
properly be received in evidence for the purpose of fixing the actual value of the 
coal at the dates of breach, thus affording a measure of the damages suffered.

« Suit No. 897 of 1900 ; Appeal No. 1188.
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A ppeal'from Crowe^ J.
Suifc for damages for non-delivery of coal.
On the 21st October, 1899, tlie defendant sold to plaintiff 1,000 

tons of Powell Daffryn coal of January to May shipment (200 
tons each month), delivery from alongside into purchaser's boats 
at 100 tons per diem for every 200 tons, usual office terms j cash 
before delivery. Price Rs. 19-8-0 per ton.

The contract also contained the following clause ;

In case of riotsj strikesj frosts, floods or otlier accidents Beyond sellers’ control 
interfering with the shipment; to be made under tHs contracts sellers to have 
the option of shipping other good ordinary description of Welsh ‘™  -East 
Coast coal at the ordinary market diffierence. Shotild the sellers decline to ship 
another description, buyer may cancel the conti'act, or must allow the sailers as 
many additional days for shipment ss the strika, riots, locks onfc, &o.j may last? 
in ■which case sellers mayj at their optionj snbstitnte another ateamei*.

The plaintiff alleged that the defendant had wholly failed to 
perform fche eonfcract and he elaioied Us. 8,542-8-0 as damages.

The defendant pleaded (inter alia) that it was impossible for 
him to supply the coal contracted for by reason of the Transvaal 
war and ot tier accidents beyond the d6fendant\s control, and he 
disputed the amount of damages claimed.

Plaintiff in his evidence said :
I sold 13,<550 tons for the months from January to May. I had to pay 

nearly Hs. 4(i,000 to settle those contracts. I paid nearly Rs. 19,000 to the 
Bombay Company ; Rs. 13j000 to the B. B. & 0. I. Eaihvay; Rs. 3j5u0 to the 
Girrimbhoy Mills; Rs. 2,'jOO to the New GS-reat Eastern Company. I  still 
have to pay to the Eubattino Company. Of the 5U0 tons Jaunar.t shipment 
for the Bombay Company I settled 300 tons by setting off against it 300 tons 
bought by me from them through Wadia at Es. 31-8-0, i.e., at a loss oE Es. 3-4-0 
per ton, Es. 675. The balance of 200 tons of Janxmry shipment I settled in 
April at Es. 23, i.e., at a loss of Rs. S-12-0 per ton, Es. 750. I set up fche escmse 
about the Transvaal Trar to the Great Eastern Company and the Cnrrimbhoy 
Mills. It was in reference to the same matter regarding which they afterward? 
filed suits against me. Before the suit was filed a settlement was made 0 1 1  the 
basis of paying diiferences to each of them and on that settlement the suits wera 
filed- The contract with the Oreat Eastern Company was for coal of Hovambor» 
December shipments.

I have had prepared the statement showing the settlement of all contracts for 
Cardiff coal from January to May. (Put in as Exhibit E.) It is quite con’ect. 
I  had to pay Es. I8 3 1 72«15-0 to the Bombay Company. I hare paid Es 13.6Ql*4i«6 
on awounts
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The following was the statement (Exhibit E) referred t o ;

The Bonib'ii/ Compmy, Limiied.
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Tons.

700

300

700

ShyDUiciit.

January ... 

Jantuwy ... 

Fiibniayy.,.

 ̂200 Jauuavy 

\ 500 Fehi'Uiiry 

iMaroli

7C0 

700

500 MiUfh ...

500

300

April

May

Date of 
coijtract.

7tli Auyiist, 
1800.

‘2 iu l Sept., laî O.
7 th A\\gust, 

ISOS).

£2ndyant..I89H.
7th August 

1899.

22nd Stipfc. 
lS9i>.

Do.

D o.

Contract
rato.

Settled
rate.

Ra. a,

18 2&oiI,

10 4 & off.

18 2&01V.

19 4&ott'. 

18 i&off.

I
j>19 4 & off.

Difference 
per ton

Rs. a,

218 & om

31 8 & otY. 

23 0 & ofl.

L'3 0 & off. 

23 0 & off.

23 0 & oK

Rs. a. p. 

S 6 0

2 4 0 

i  14 0

3 12 0

4 U 0

3 12 0

Hs. a. p. Total ia ;
Rs. a. ii. :

I  3,053 11 0'

3,412 S 0'-|

-0,037 SO'

2,625 0 J

9 0:

5,B53 2 0 
Total ... ] 3,173 l i  0

The Judge of the lower Coarfc {Gvowq, J.) found for the 
plaintiff and awarded him the amount of damages claimed, viz., 
Rs. 8,542-S-O.

The defendant appealed. The main question argued in appeal 
was as to the araountj and mode of esfcimafcing, the damages.

Lowndes (with Bamr) for the appellant (defendant). He cited 
Brown v. Mv,llefP-'> Roper v. Johnsoiî ^̂ '> France v. Gamlet

Jardme (with Haihs) for the respondent (plaintiff)^ contra.

Jenkins, C.J, ;— On the 21st October^ 3 899, the defendant sold 
to the plaintiff 1,000 tons or thereabouts of Powell Duffryn coal 
on the following terms : shipment January to May, (200 tons 
each month) : rate Rs. 191 per ton ; delivery from alongside into 
purchaser^s boats at 100 tons per diem for every 200 tons. The 
coals were not delivered and the plaintiff has sued for damages. 
Crowe, J,, has awarded him K.s. 8,5^2-8-G: the defendant has 
appealed.'

0) (1872) L. E. 7 Ex. 819. (~) (1873) L. K. 8 G, P. 167,
(8) (1871) L . E. 0 Q. m  «.t p. ro t.
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Before us three points have been ursfed; firsts that having 
regard to the difficulty of getting Powell Dufiryn coal here in 
consequence o£ the Transvaal war the defendant was pTofcected 
bj' the accident clause in the contract i secondly, that delivery 
from alongside was not an essential condition 5 and, thivdly, that 
the learned Judge bad wrongly estimated the damages.

In my opinion the two first points are, on the facts of the case; 
untenable : they were not seriously pressed before us, and I  do 
not propose to deal farther wiih them. The objection as to 
damages is in my opinion, well founded.

Kow, in the first place, it has to be noted that the contract was 
for delivery in monthly shipments, and it is not disputed that 
the coal would ordinarily take about four Vv̂ eeks to arrive here 
after shipment. The dates for delivery, therefore, under the 
contract would be February to June, both inclusive. No postpone
ment uf the time for delivery is pleaded, or suggested in the 
issues, and though there may have been an omission to insist 
on monthly deliveries according to the contract, I think for
bearance is not established (Mv parte Lldnsamlet Tin Plate 
We must therefore ascertain the damages on the basis of the 
stipulated instalments; in other words,, we must assess the 
damages actually suffered in respect of each default.

When a contract has been broken, the party wlio suffers by 
such breach is entitled to receive from the pi ^7 who has broken 
the contractj compensation for any loss or damage caused to him 
thereby, which naturally arose in the usual course of tilings from 
such breach, or which the parties knew when they made the 
contract to be likely to result from the breach of it. Such 
compensation is not to be given for any remote and indirect loss 
or damage sustained by reason of the breach. In estimating the 
loss or damage arising from a breach of contract, the means which 
existed of remedying the inconvenience caused by the non
performance of the contract must be taken into account. This is 
how the law is expounded in section 73 of the Contract Act 
(IX  of 1872),

In the sale of goods the ordinary measure of damages is the 
difference between the contract and market rates at the due
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(1) (1B̂ 3) 16 Eq. 155.
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date. This, however, is but one method of estimating the 
d a m a g e  pnffered, and matiifestly caiinot apply -where no maitet 
rate is proved. Now admittedly in this case there is no evidence 
of anything that eon Id be treated as a market rate except for 
the month of May, and when regard is had to the transactions on 
which it is sought to establish a market rate in that month, the 
endeavour, in my opinion, completely fails. The fact is that there 
was no alongside Powell Duffryn coal daring the period covered 
by the contract and there was no ready market rate. We, there
fore, must have recours ê to some other test.

When an emergency, such as we have here, arises, it is open 
to the buyer to procure the nearest substitute that he reasonably 
can, and to charge the seller with the difference. But that has 
not been done here, and so all 'bhat is left to us is to ascertain as 
nearly as we can the value of the coal at the several times at 
which the contract was broken, and to give the plaintiff as 
damages the sum of the difference between the contract price 
and the value at the several dates of breach. I f  we have not the 
materials to arrive at the/ value necessary for this estimate, then 
we can do no more tbarj give nominal damages. It is conceded 
that we must, if possible, give more than nominal damages 
(Elbinger Actien-Gesillschafftsr. Ar-mstrovg^ '̂'), but I see no escape 
from nominal damFges unless we accept Mr, Lowndes' sugges
tion, and take as the basis of our estimate the figures at which the 
piaintifi during the contract period was able to settle his contracts 
with his customers for Powell Duffryn coal. The materials for 
this estimate are to be found in Exhibit E, a statement prepared 
by the piaintifi himself, and sliowing the rates at which he 
settled with the Bombay Company, Lirrjited. The plaintiff has 
objected to the use of this statement for the purpose of arriving 
at the value of the goods, but on the ground that he may have 
been able to settle with his customers on more favourable terms 
than the state of the market justified in consequence of their 
generous impulses towards him. Nothing in the evidence to 
support this has been brought to our notice. Moreover, in the 
course of the hearing, we gave the plaintiff (who was in Court) an

(1> (1874) L, S. 9'Q. B,
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opportunity of informing us whether he had settled any contract 
for Powell Dufiryn coal at a rate higher thau those specified in 
Exhibit E, but he -was unable to point to auy such settlement, 
or even suggest that any such was made. At the same time if 
we were to give effect to the objection, it would only act to the 
detriment of the plaintiff j for there is no other evidence on 
which we could award damages. Even if the rate of sebfclement 
be not the most satisfactory evidence of Taluê  I think, having 
regard to the poverty of the materials before us, we are entitled 
to take it into consideration.

The price obtained on a re-sale may, in the absence of a 
marlset rate, be accepted as evidence of actual value. I  should 
hesitate to apply that test to a suit on breach of contract on the 
authority of France v. Gaudet,̂ ^̂  the case cited to ns in argu
ment, as that was an action for conversion or in tort, and on 
that ground considered by the Courts rightly or wrongly, to 
be governed by peculiar considerations: but support for the 
proposition is to be found in the judgment of Brett, M.S.., in 
Greberi-Borgnis v. JSvgentJ-̂  where he says : I f  there be no
market for the goods, then the sub-contract by the plainti:^, 
although not brought to the knowledge of the defendant, the 
original vendor, may he put in evidence in order to show what 
was the real value of the goods^ and so enable the plaintiff to 
recover the difference between the contract price and the real 
value.'^

The settlement made by the plaintiff with the Bombay 
Company was not, of course, a re-sale, but it bears some analogy 
to re-purchase, and I think, under the special circumstances of this 
ease, it may properly be received in evidence for the purpose of 
enabling us to fix the actual value. I do nob say that as matter 
of law those figures must be adopted j but in the absence of all 
other materials they are an indication of the actual loss which 
the plaintiff, acting as a reasonable man ia the ordinary course 
of business, ia fact sustained by the sellers' default, and thus 
afford a measure of the damage suffered (DanJcirh Colliery Co, 
V. J/ever̂ ^̂ ). From the peculiar circumstances of the case no

(1871) L. R. 6 Q. B. 199. (2) (1885j 15 Q. B. B. 85 at pp. 89-90.
0) (1878; 9 Ch. D. 20 at p. 25.
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exact measure can be applied, but as a substantial matter of 
business the adoption of the settlement rates enables us to give 
the plaintiff fair compeasation for the loss he has suffered. 
Therefore I would vary the decree of Crowe, J., by suqytituting 
for Es. 8_,542-8-0 a sum to be ascertained on the footing of the 
actual value in February being Rs. 21-8-0 and other months 
Rs. 23.

We do not disturb the order of costs in the lower Oouut. 
Each party to bear his own costs of the appeal.
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ChajjdatabkaE; j . :— I concur.

Decree varied*

Attorneys for the appellant (defendant)—-J /m rs. Ardesir,
B.QTtnasji and Dznsha.

Attoi-neys for the respondent (plaintiff)— Messrs. Crawford, 
Brown Go,

APPELLATE CIVIL.

'Before iSir It, IT. JenMns, Chief Justice, and, Mi\ JiisUco Aston.

1903. TtlLSIRflM and o t h e r s  (o e iq - in a l  D e p e n d a n ts ) , A p p e l la n t s ,  v.
MUELIDHaR OHATURBHUJ MARWADI ( o b i g i n a l  P l a i n o t ) ,  

E e s p o n d e n t . *

Vendor and purchasev--‘'-Sale o f  .'property—No title in vmdor to jpaH of 
property sold—Sait hy furchaser fo r  damages— Failure o f  oonslde^'ation— 
Causa o f  action—Limitation A ct ( X V o f  1 8 7 7 schedule I I ,  articles SS 
and 97 —Covenant fo r  quiet enjoyments

On tliQ QSnd Novemlier, 1880, tUe fii'sb and B econ d  defendants for tliemselves 
and fop tte tliird defeiidaat sold a certain house to tlia pi lintiB’s father. The 
sa’e deed, vdiich-was duly rogistered, contained the following clause: “ We 
(vendors) are in onjoyment of the houae as it3  owners, audit any one were to 
obsti'ucfc you in the enjoyment of tlie houde we would remove tbe obstruction so 
as to put yon to no trouble.” In the year 18'.)2 the plain till' brought a suit to 
recover possession of the house. Both the lower Courts awarded the claim, but

* Second Appeal No. 24< of 1903,


