
It appears to us tliat if the plaintiiff establi.slies his right, tliis 
is eminently a case for an iujimetion. II; this relief be not granted, Awai
there is the danger o! a multiplicity of legal proceedings, or apa.
worse still, that the parties will take the law into their own 
liandsj and in our opinion, the Court should be ready as far as 
possible to grant ,sucli relief as will toud to prevent the lisk of 
these evils.

W e may further point out that even had damages been the 
proper remedy^ it would have been ineumbcut on the District 
Judge, according to the authority of Calliauji v. Narsi Trieiipa,’̂ '̂ ' 
to have decided the first four issues for the purpose of deter­
mining whether damages should be a’vTarded.

The decree must be reveraed, and the ease remanded for retrial 
on the merits. Cobts will abide the result.

Decree reversed  ̂ease remcmderL

(1) (1S95) 19 Bom. 7G4»
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APPELLATE CIVIL.
Before Mr. Jm tke Croiue and M-r, Justice Bo.tty.

IvA SH IN ATH  K E D A E I ako ak oth eb  (orig in a l P ia in t iffs ) , A£>PEi,LAifT ,̂ 
V. G A N E 3H  H .\ E I HARKAL^ and othebs (om g ik a l Dee'e^tbaKis), 
Ebspojtdehts,*

Partnership — Tim firms ■— Qommon partners —  Advcfuees hy one firm to the 
other — SiiU to reoover such adoanees ParPnership account neceisarg/-— 
I*ractioe Frooeckire.
The two plaiuHffs were the owners and solo pavtiievs of the firru of Apaji 

Kashinath. They were also partners in tht defendant firm of Gaiiesh Hari 
Narkar, in which there were threo other pai'tnavs besides themselves I>L-tweea 
1891 and 1896 the firm of Apiji KashinatU advanced money to the firm of 
Ganesh Hari Narkar, which latter firm ce.xsel to do anj’-business in lS97s altlio’̂ gh 
the p.irtnersliip was not formally dissolved. In 1899 the phuntiSs bronght this 
suit against the firm o£ (jtuiesh Hari Jv’ arkarto recover their advance. Being 
partners in the firm, the plaintiffn appeared also defendants (Nos- 3 and 4 ) izi 
the suit, the real object of the suit being to recover from tha other partners 
(defendants 1, 2 and 5) their share of the amonnt alleged to be dne by the firm to 
the plaintiffs.

* First Appeal No. 106 of 1901.
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JBeid, that the sint as framed was not maintainable. The money claimed 
was only one item iu the partnersliip account between tlie plaiiiti^s and the 
defendants. Without taking a general partnership aceoimt it was impossible 
to say whether there was anything due by the defendants to the plaintiffs.

Rusiomji v. Furnhotamdas' '̂ )̂ followed.

Appeal from the decision o£ Edo Bahddur A. G-. Bhave, 3?irst 
Class Subordinate Judge of Sholapur.

The plaintiffs’ firm of Apaji Kashinath consisted of two 
partners, vi&.j (1) Kashinath Kedari and (2) Bapu Nana.

The defendants^ firm, which carried on business under the name 
of Ganesh Hari Narkar, consisted of five partners, viz., the follow­
ing defendants:— (1) Ganesh Hari, (2) Eknath Bapu,(3) Kashinath 
Kedari, (4) Bapu Nana, (5) Hari Krishna.

Thus both the partners in the plaintiffs’ firm were also partners 
in the defendants’ firm (defendants 3 and 4;).

The plaintiffs'* firm advanced money to the defendants' firm 
between 1891 and 1896 and received two acknowledgments of 
balances due, which were executed on behalf of the defendants’ 
firm by defendant 2 and were dated Isb July, 1894, and 4th 
September, 1896. The defendants’ partnership had not been 
formally dissolved, but all business had ceased in 1897.

This suit was filed by the plaintiffs in 1899 to recover from the 
defendants Nos. 1, 2 and 5 the sum of Rs. 9,554, being their share 
of the amount due from the defendants’ firm. The plaintiffs, who, 
as aboYe stated, were also partners in the defendants’  firm, were 
made nominal defendants in the suit (defendants 3 and 4).

The defendants 1 and 2 contended that the plaintiffs being 
their partners could not recover any amount from them until 
the general partnership accounts of the firm were adjudged and 
settled.

The Subordinate Judge held that the plaintiffs could not 
maintain a claim as creditors of the defendants until it was shown 
that ihey were really creditors of the defendants, who were also 
their pw'tners, and that in order to ascertain this it was necessary 
that the partnership accounts of the defendants’ firm, in which all 
the parties were co-partners, must therefore be adjusted and

(1) (1901) 25 Bora. 606.



settled l)ei’ore this suit could be maintained. In bis jadgment
he said : Kask.hate

Kbcabi
I  sliall nest proceed to eonsider the tbird issue which raises the qTiestioii as ^  '®* 

to whe'̂ her lho plaintiffs, who ;ire also pai’tiit-rs in the defendants’ firm, cannot 
maiDtain this suit as creditors of that firm, for tho advances made to it without 
first settliBg the partnership uccoiints; lans'ferthe question in the negative 
on the autliorlty of Etistomji v. Pur^liotamdas (3 Bom. h. 23'), where 
it hjis been held that ‘ it is not permissible to one partner to sue his co-partners 
for money lent by him to a partnership of which they are all inemhers, because 
the advances made e-.n only form an item in the partnership accounts.’ Were 
it not so, a creditor who is also a partner might be able to recoror his dues frora 
partnership without contributing his quota to its other liabilities or losses 
snstained in tiie business. The rule laid down by the above decision of the 
High Court appears to me to be applicable with all force to the facts of this case 
in which the plaintifFa are, as was the plaintiS in the case cited, interested ia 
the subiect-matfcer both as creditors and debtors. This case only difiers from 
liufitoniji V. PwrAotamdOi'i in this. In the latter case one only of the two 
plaintiffs, who were members of a joint Hindu family, was a partner in the 
defendants’ firm, whereas in this case both the pi lintiiia are partners in the defend" 
ants’ firm. The Chief Justice in that case observer], that if l^urshotamdas had 
teen the sole creditor he clearly could have recovered the amount in a suit 
properly framed; had tho ad’ranee been out of Nagindas’ separate mj’tieys, a 
suit to recover that mouoy would not have lain. The principle enunciated by 
this decision, in my opinion, governs this case, and according to it it must be 
held that the present suit will not lie.

Plaintiffs appealed to the High Court.

(r. 5 . jRao for appellants (plaintiffs) :--»We submit that this 
suit is maintainable although two of the partners are common to 
the firms of plaintiffs and defendants. Such a suit will lie so long 
as all the parties are brought on the record. The plaintiffs are 
entitled to a declaration, although that decree caDnot be executed 
until other partnership debts are paid off.

i f .  B. Ohanhal for the respondents (defendants) The 
principle contended for by the other side applies only in cases 
where the partnership is a going concern: it has no application 
to a case like the present, where the business of the partnership 
has already ceased. The only way open to the plaintiff is to sue 
for winding up the partnership and for general accounts.

CbowH; J. The plaintiffs in this suit, who were also partners
lu the defendants' firm^ sued to recoTer th e  sum o f  B s .  9 ,664
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from defendants 1, 2 and 5, the plaintifiV names appearing among 
the defendants as defendants 8 and 4. The sum claimed was the 
three-fourths share of defendants 1 and 2 of the balance alleged to 
be due by the finu foi’ advances mado io it between 8th November^ 
18t)jj and 4fch September, 1S93. The plaintiffs relied on two 
acknowledgments of balances executed by defendant 2 on 1st 
July, 1894, and 4th September^ 1896j respectively, on behalf of 
the fii'm.

The first defendant contended tho.t he was not a partner, that 
the balance claimed was not due from the firm and that he was 
nob bound by the acknowledgment executed by defendant 2, who 
was acting iu collnsion with plaintiffs, that plaintiffs could not 
maintain the suit until the partnership accounts were settled, and 
that the claim was time-barred.

The second defendant replied that the balance claimed was not 
duCj and that he could not be held responsible for any balance 
due to plaintiffs until the accounts of the partnership had been 
adjusted and settled.

The First Class Subordinate Judge found that defendant No, 1 
was a partner in the Hrm, but that the plaintiffs were not 
competent to maintain this suit without first settling the partner­
ship accounts by a separate suit or otherwise.

The only point which arises in this appeal is whether the suit 
is. maintainable on this ground. The plaintiffs relied on the deed 
of partnership dated 29tli June, 1894, three years after the 
partnership was entered into. In a previous suit, No. 189 of 1897, 
the plaintiffs sued the tirst defendant alone on the same agreement 
of partnership, alleging that he bad undertaken a personal 
liability for a debt due by the shop of one llajaram K. Narkar, 
the uncle of the first defendant. It was held by the lower 
Courts, rejecting the claim, that the amount of the debt had been 
fraudulently entered in the partnership agreement, which was 
therefore void, and that the defendant had not expressly agreed 
to take upon himself liability for the debt; and on appeal to the 
High Court the decree of the lower Court was confirmed.

The question before us is whether it is competent in the 
circumstances of this case for the plaintiffs to sue their partners 

of the advances alleged to have been made to tlio



u.
GAMCSS.

firm between 1891 and 1836. It is admitted that fclie partner- 
ship has not been formally dissolved, though all dealings as a KA^msAut 
firm ceased in 1S97, The Subordinate Judge has relied on the 
ruling of Jenkins  ̂ C.J.j in liustomjee v. PumhotamdaS;^ who held 
that where an individual is a common partner in two no
action can be brought by one firm against the other upoa any 
transaction between them while such individual is a common 
partner^ and this doctrine was founded on the rule that the same 
individual, even in two capacities, cannot be both plaintiff and 
defendant in one and the same action. Mr. Rao has argued that 
since the passing of the Judicature Acts and the Rules of the 
Supreme Court there has been a change in the law in this 
respect, and that it is open to a partuer to sue his co-partners^ 
acd that a Court of Equity always allowed a suit by one partner 
against another. No authority has been cited to us to show that 
an action will lie for money lent to the firm of which the plaintiff 
was himself a member, for, as remarked by the Ohief Justice in 
the case abot'e cited, the advance only formed an item in the 
partnership account. On this point Lind ley, when discussing the 
alterations in the law and the improvement in legal proceedings 
by and against partnerships effected by the passing of the 
Judicature Acts, observes (page 267) : “  There appears to be no 
reason why, if two firms have common partners, an action should 
not be maintained by one firm against the other, not perhaps in 
their mercantile names, but by those members of one firm who 
are not common to both, against the members of the other firm/^

The question then arises whether, on considerations of equity^ 
the Court below was competent to entertain this suit. We think 
not. It seems clear that justice cannot be done between the 
parties without taking a general account, and therefore no action 
in this form will lie. No settlement of accounts has taken place.
The first defendant disputes the acknowledgments executed 
by defendant 2 as not binding on him. The second defendant 
contends that the partnership business has resulted in a profit 
and nothing is due to the plaintiffs, and that he cannot be held 
responsible for any balance due till the account of the partner-
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ship business is adjusted and settled. By the express terms of 
paragraph 10 of the partnership agreement; unless the debts due 
by the shop business carried on in the name of Ganesh Hari to 
local and up-country creditors are paid off, the interest-bearing 
amount beloDgiug to Apaji Kashinath^ mentioned in paragraph 3>̂ 
is not to be drawn by him. It is quite clear that without taking 
an account it is impossible to ascertain whether there remain 
any outstanding claims.

"We think, therefore, that the First Class Subordinate Judge 
•was riû ht in his view that the suit in its present form is not 
maintainable. We affirm his decree and dismiss this appeal with 
costs.

Decree confirmed.

OEIGINAL CIVIL.

1902. 
July 25.

Before Sir L. M. Jenhins, Chief Justice, and Mr. Justice CMndavarkar,

JU G M O H A N D A S  V  U E J IW A N D A .S  (o e ig in a i. D b pe n d a .k t),
'0. KUSSKEWANJI JEHANG-IR KHAMBATTA (oRiaiNAii Plain^iiI'), 
R e s p o n d e n t .-'

Dcbmages-—Mode o f assessing dmymges where no p roof o f  omrlcet 
price—GontroM—BvBach of contracts

On 21st Octo'ber, 1899, defendant contracted to deliver to the plaintifl; at 
Bombay 1,0Q0 tons of Powell Dutiryn coal, January to May sliipments, 2C0 tons 
to be supplied each inontli. The first shipment was due in middle of ’̂ebrtiary. 
'.Defendaiit failed to deliver any of the coal, and the plaintiff did not purchase 
any coal against defendant’s contact. The pUuntifI: now sued for damages for 
breach of the contract. The only quostiou was as to the mode of assessing 
damages. There was practically no coal in Bombay of the desci'iptiou Qonti’act- 
od for at the dates at r̂hich delivexy should have been given and conssî neutly 
no market rate could be proved. At the hearing plaintiff pi’oduced a statqiijieut 
showing the rates at wh'ch he had, during the contract period, settled certain 
contracts for Po-rell Diiftryu coal -which he had with the Bombay Company, 
Limited.

Seld) that undes the special oirctimstances of the case, and in the absence of- 
any evidence as to a market rate, the figures given in this stateineut might 
properly be received in evidence for the purpose of fixing the actual value of the 
coal at the dates of breach, thus affording a measure of the damages suffered.

« Suit No. 897 of 1900 ; Appeal No. 1188.


