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It appears to us that if the plaintiff establishes his right, this 0062,
is eminently a ease for an injunction. I¥ thls relief be not grantad, Araaz
there is the danger of a muitiplieity of legal proceedings, or AQ;.'A_
worse still, that the parties will take the Lw into their own
hands, and in our opinion the Court should be ready as far as
possible to grant such relief as will tend to prevent the risk of
these evils. ,

We may further point ont that even had damages been the
proper remedy, it would have Deen incumbent on the District
Judge, according to the authoriby of Colliniji v Narsi Tricien't
to have decided the first four isswes for the purpose of deter-
mining whether damages should be awarded.

The decree must be reversed, and the case remanded for retrial
on the merits. Costs will abide the result.

Decree reversed, ease vemanded,
11} (1893} 10 Bom. 7G4

APPELLATE CIVIL,

Before Me. Justive Crove and Mr. Justice Boity.

_— Jo——_— - D
KASHINATH KEDARY Ax0 sANOTHER (ORIGINAL PLAINTIFFS), APPETLANTS, 1902,
-~ . oy DAY
v GANESH HARI NARKAR AND OTHERS [OKIGIRAL DEFENpaANTS), July .
RespoNDpENTS.”

Partnership — Two firins ~ Common partners — Advances by one firm &o the
other — Suit to reciver such adognees — Partnership accounl neeessayy—-
Practice — Procedure,

The two plaintiffs were the owners and sole partners of the firm of Apaii
Kashinath, They were also partners in the defendant firm of Ganesh Hai
Narkar, in which there were three other pariners besides themselves  Dutwesn
1891 and 1896 the firm of Ap,ji Kashinath advineed money to the firm of
Ganesh Hari Narkar, which latter firm ceasel to do any business in 1897, althongh
the partmership was not formally dissolved. In 1899 the plaintiffs bronght this
suit against the firm of (Gunesh Hari Narkar to recover their advance. Being
partners in the finn, the plaintiffs appeared also as defendants (Nos. 3 and 4) in
the suit, the veal object of the suit beiug to recover from the other partners
(defendants 1, 2 and 5) their share of the amount alleged o be due by the firm to
the plaintiffs,

* Tivat Appeal No. 106 of 1901,
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Held, that the suit as framed wes not maintainable. The wmoney claimed

" was only one item in the partoership account between the piaintiffs ang the

defendants, Without taking a general partnership account it was impossible
to say whether there was anything due by the defendants to the plaintiffs.
Rustomgi v. Purshkotamdas fullowed,

Arppran from the decision of Ré4o Bahddur A, G. Bhave, First
Class Subordinate Judge of Sholdpur.

The plaintiffs’ firm of Apaji Kashinath consisted of two
partners, viz,, (1) Kashinath Kedari and (2) Bapu Nana.

The defendants’ firm, which cairied on husiness under the name
of Gapesh Hari Nurkar, consisted of five partuers, viz., the follow-
ing defendants :-— (1) Ganesh Hari, (2) Eknath Bapu, (3) Kashinath
Kedari, (4) Bapu Nana, (5) Hari Krishna.

Thus both the partners in the plaintiffs’ firm were also partners
in the defendants’ firm (defendants 3 and 4).

The plaintiffy’ firm advanced money to the defendants’ firm
between 1891 and 1896 and received two acknowledgments of
balances due, which were executed on behalf of the defendants’
firm by defendant 2 and were dated 1st Jaly, 1894, and 4th
September, 1896. The defendants’ partnership had not been
formally dissolved, but all business had eceased in 1897.

This suit was filed by the plaintiffs in 18492 to recover from the
defendants Nos. 1, 2 and 5 the sum of Rs. 9,554, being their share
of the amount due from the defendants’ firm. The plaintiffs, who,
as above stated, were also partners in the defendants’ firm, were
made nominal defendants in the suit (defendants 3 and 4).

The defendants 1 and 2 contended that the plaintiffs being
their partners could not recover any amount from them until
the general partnership accounts of the firm were adjudged and
settled.

The Subordinate Judge held that the plaintiffs could not
maintain a claim as creditors of the defendants until it was shown
that they were rially creditors of the defendavts, who were also
their partners, and that in order to ascertain this it was necessary
that the partnership accounts of the defendants’ firm, in which all
the parties were co-partners, must therefore be adjusted and

(1) (1901) 25 Bom, 600.
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settled before this suit could be maintained. Inhis judgment
he said :

T shall next proceed to consider the third issue which raises the question as
to whe'her the plaintiffe, who ure alse partners in the defendants’ firm, cannot
maintain this suit as creditors of that firm for the advances made to it without
first settling the partuership accounts; L answer the guestion in the negative
on the authority of Ruwstomji v. Pur-hotamdes (8 Bom. L. R. 287), where
it has been held that ‘it is not permissible to one partner to sue his co-partners
for money lent by him to a partnership of which they atre all members, because
the advances made c:n only form an item in the partnership accounts.’ Were
it not so, a oveditor who is also a partner might be able to recover his dues from
partnersbip without contributing his quota to its other labilitles or losses
sustained in the business. The rule laid down by the above decision of the
High Court appesrs to me to be applicable with all force to the facts of this case
in which the plaintiffs are, as was the plaintiff in the cuse cited, interested in
the subject-mutter both as creditors and debtors. This case only differs from
Rustomji v, Purshofamdos in this. In the latter case one only of the two
plaintiffs, who were members of a joint Hindu family, wasa partner in the
defendants’ firtn, whereas in this case hoth the pliintiffy ave partners in the defand-
ants’ firm, The Chief Justice in that case observel that if Purshotamdas had
been the sole creditor he clearly gould have recovered the amount in a suit
properly framed;bhad the advance been out of Nagindas® separate meneys, a
suit to recover that money would not have lain. The principle enunciated by
thiz decision, in my opinion, governs this case, and acoording to it it must be
Leld that the present suit will not lie.

Plaintiffs appealed to the High Court.

G. 8. Rao for appellants (plaintiffs) :==-We submit that this
suit is maintainable although two of the partners are common to
the firms of plaintiffs and defendants. Such a suit will lie so long
as all the parties are brought on the record. The plaintiffs are
entitled to a declaration, although that decree cannot be executed
until other partnership debts are paid off.

M., B. Okenbal for the respondents (defendaunts):—The
principle contended for by the other side applies only in cases
where the partnership is a going eoncern: it hasno application
to a case like the present, where the business of the partnership
has already ceased. The only way open to the plaintiff is to sue
for winding up the partnership and for general accounts.

Crowz, J.:=The plaintiffs in this suit, who were also partners

in the defendants’ firm, sued to vecover the sum of Rs. 9,554
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from defendants 1, 2 and 5, the plaintifis’ names appearing among
the defendants as defendants 3 and 4. The sum claiimed was the
three-fourths share of defendants 1 and &£ of the bhalance alleged to
be due by the firm for advances made o it between 8th Nov rember,
1891, and 4th September, 1896. The plaintiffs rvelied on two
acknowledgments of balaneces executed by defendant 2 on st
July, 1894, and 4th September, 1896, respectively, on behalf of
the firm,

The fivst defendant contended that he was not a partner, that
the halance claimed was nob due from the firm and that he was
not bound by the acknowledgment executed by defendant 2, who
was acting in collusion with plaintiffs, that plaintiffs could not
maintain the suit until the partnership accounts were settled, and
that the claim was time-bayrred.

The second defendant replied that the balance claimed was not
due, and that he could not be held responsible for any balance
due to plaintiffs uvtil the accounts of the partnership had been
adjusted and settled. l

The Pirst Class Subordinate Judge found that defendant No. 1
was & partney in the firm, but that the plaintifis were not
competent to maintain this suit without first settling the pmtnel-’
ship acconnts by a separate suit or otherwise.

The only poiut which arises in this appeal is whether the suit
is maintainable on this ground. The plaintiffs relied on the deed
of partnership dated 29th June, 1894, three years after the
partuership was entered into. 1In a previous suit, No. 189 of 1897,
the plaintiffs sued the first defendant alone on the same agreement
of partnership, alleging that he had undertaken a personal
liability for a debt due by the shop of one Rajavam K. Narkar,
the uncle of the first defendant. It was held by the lower
Courts, rejecting the claim, that the amount of the debt had been
fraudulently entered in the partuership agreement, which was
therefore void, and that the defendant had not expressly agreed
to take upon himself liability for the debt; and on appeal to the
High Court the deeree of the lower Court was confirmed.

The question before us is whether it is compstent in the

circumstances of this case for the plaintiffs to sue their partnevs
fo payment of the advances alleged to have been made to the
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firm between 1891 and 18)6. It is admitted that the partuver-
ship has not been formally dissolved, though all Jdealings as a
firm ceased in 1897. The Subordinate Judge has relied on the
ruling of Jenkins, C.J., in Rustomjce v. Purshotwmndaes,? who held
that where an individual is a common partner in two firms, no
action can be brought by one firm against the other upen any
trausaction between them while such individual is 2 common
partner, and this doctrine was founded on the rule that the same
individual, even in two capacities, cannot be both plaintitf and
defendant in one and the same action. Mr. Rao has argued that
since the passing of the Judicature Acts and the Rules of the
Supreme Court there has been a change in the law in this
respect, and that it is open to a partver to sue his co-partners,
and that a Court of Equity always allowed a suit by one partner
against another, No authority has been cited to us to show that
an action will lie for money lent to the firm of which the plaintiff
was himself a member, for, as remarked by the Chief Justice in
the case above cited, the advance only formed an item in the
partnership account. On this point Lindley, when discussing the
alterations in the law and the improvement in legal proceedings
by and against partoerships effected by the passing of the
Judicature Acts, observes (pags 267) ¢ ¢ There appears to be no
reason why, if two firms have common partners, an action should
not be maintained by one firm against the other, not perhaps in
their mercantile names, but by those members of one firmn who
are not common to both, against the members of the other firm.”

The question then arises whether, on considerations of equity,
the Court below was competent to entertain this suit, We think
not, It seems clear that justice cannot be done bebtween the
parties without taking a general account, and therefore no action
in this form will lie. No settlement of accounts has taken place.
The first defendant disputes the acknowledgments executed
by defendant 2 as not binding on him, The second defendant
contends that the partnership business has resulted in a profit
and nothing is due to the plaintifts, and that he cannot be held
responsible for any balance due till the account of the partunere

(1) (1801) 25 Bom. 605,
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ship business is adjusted and settled. By the express terms of
paragraph 10 of the partnership agreement, unless the debts due
by the shop business carried on in the nante of Ganesh Harl to
local and up-country creditors are paid off, the interesb-bearing
amount belonging to Apaji Kashinath, mentioned in paragraph 3,
is not to be drawn by him. It is quite clear that without taking
an account it is impossible to ascertain whether there remain
any outstanding claims. '
We think, therefore, that the First Class Subordinate Judge
was right in his view that the suit in its present form is mnot
maintainable. We affirm his decree and dismiss this appeal with

costs,
Deeree confirmed.

ORIGINAL CIVIL,

Before Siv Lo H. Jenkins, Chicf Justice, and Mr. Justice Chandaverkar,

JUGMOHANDAS VURJIWANDAS (or1eivsr DEFENDANT), APPBLLANT,
». NUSSERWANJI JEHANGIR KHAMBATTA (oR1eINAL PrAINTiED),
REsPONDENT.H

Damoges—Mode of assessing damnges where no progf of market
price— Contraci— Breach of contract,

On 21st Ochober, 1899, defendant countracted to deliver to the plaintiff at
Bormbay 1,000 tons of Powell Dutfryn coal, January to My shipments, 200 tons
to be supplied each month. The tivst shipment was due in middle of February.
Dlefendant failed to deliver any of the coal, and the plaintiff did not purchase
any coal against defendant’s con‘ract. The plaintiff now sued for damages for
hreach of the eontract. The only question was as to the mode of assessing
damages. There was practically no coal in Bombay of the deseviption contract-
o for at the dates at which delivery should have been given and econsequently
no market rate could be proved. At the hearing pluintiff produced a statement
showing the rates at which he had, during the contract period, settled certain
contracts for Powell Duffryn coal which he had with the Bowbay Company,
Limited.

Held, that under the special circamstances of the ease, and in the absenee of
any evidence as to a market rate, the figures given in this statement might
properly be received in evidence for the purpose of fising the actual value of the
coal at the dates of breack, thus affording a measure of the damages sufferad.

# Suit No, 807 of 1000 ; Appeal No, 1188,



