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r. 21), seetion S— JVko is entitled to a )̂ply for  order o f ad/iidiodtion—
Condition necessmy for  adjadioation under section—Pmctic&-—Prooedufet

Tlie only perison vvlio cau obtain an order adjudicating anotLer person 
insolvent under section S o£ tlae Indian Insolvent Act (Stat. 11 k  12 Yic^, c. 21) 
on tlic ground of liis lying in prison for twenty-one days in exeeutiou o£ a 
decrcu is the creditor in execution of wlioss decree he Iiis been in prison.

A debtor cannot be adjudicated an insol vent under sectiô '̂  8 of tiie Indian 
Insolvent Act (Stat. 11 & 12 o. 21) on the ground of his lyin^ in prison 
for twenty-one days unless he is in prison at the time the petitioa for adjudi* 
oation is i>reseii.ted or at the time it is heardo

Motion by petitioner to set aside fclie order adjudicating him 
an insolvent.

The order of adjudication had been made under section 8 of 
the InBolyenfc Act (Stat. 11 & 12 Vic,, c. 21) on the ground that 
the petitioner had been in prison for twenty-one days in execution 
of a decree obtained against him by one Panachaud Jiva. The 
order of adjudication, however, had been applied for, not by 
Pauachand Jiva (the execation creditor), but by another creditor, 
one Husenbhai Ahraedbhai, who had obtained a decree against 
the petitioner, but who had not executed it.

The order of adjudication haying been made on ths ifch June,
1902, the petitioner (insolvent) now applied to have it revoked on 
the ground that it had been made on the application of one who 
was not the esecutiou creditor,

Manlmr and Young for applicant:—The order of adjudication 
must be revoked. It was made on the application of a creditor 
(Husenbhai Ahmedbhai) who under section 8 had no right to 
apply for it. He, no doubt, holds a decree against the. insolvent;, 
but he has not obtained an oi’der for execution or even applied 
for it. The order of adjudication can only be obtained under the 
section by the creditor in erecution of whose decree the debtor 
has been in prison, Panachand Jiva  ̂ who arrested the insolvent



I sm Alt.

1902. in oxecutioiij miglit have applied for the order of adjudication^
Ijsr m but he did not join with Husenhhai Ahmedbhai in his petition.
Ahmbo

Damr f o r  th e  p e t it io n iD g  c re d ito r  contra:—This a p p lic a t io n  
ouo'ht not to have been made on notice. A rule should have 
been  taken out by the insolvent to  set aside th e  order a n d  this 
rule sh o u ld  have been served on all th e  c r e d ito r s  of th e  insolvent. 
It is important that all the creditors s h o u ld  have an opportunity
0? showing cause against th e  revocation o f  th e  order o£ adjudica
tion .

[Staelinc;̂  J. ;'““ The proviso to section 8 of the Insolvent Act 
seems to contemplate service on the petitioning creditor only.] 

The practice is to serve a rule for revocation on all credifcorsj 
and until they can be heard the order should not be revoked.

STARLiJiO, J . :—The order of adjudication must be revoked. 
The order was made under section 8 of the Insolvent Act, but the 
only person who can apply for an order under that section on 
the ground alleged in the petition in this case is the creditor in 
execution of whose decree the debtor has been in pi'ison for 
twenty-one days. In this case the debtor was in prison for 
twenty-one days at the instance of Panachand Jiva and not at 
the instance of Husenbhai Ahmedbhai^ who applied foe the order 
of adjudication. I  think the order made on his application was 
illegal under th’e section and must be revoked.
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Ordev o f  adjudication revoked.

The order of adjudication granted on the dth June, 1902, 
having been revoked as above stated, an application was there- 
upon at once made on behalf of the execution creditor, Panachand 
Jivaj for an order adjudicating the debtor an insolvent under 
section 8 of the Insolvent Act. It appeared, however,, that two 
days previously the amount of Panachand Jiva^s decree  ̂ in execu
tion of which he (the debtor) had been in jail, had been paid to 
the jailorj who had thereupon forthwith released the debtor.

Damv for the creditor I now apply on behalf of the execu
tion creditor (Panachand Jiva) for an order of adjudication against 
the debtor, under section 8 of the Insolvent Act on the ground



that lie has lain in prison for twenty-one days in execution of 
our decree. The debtor, without our knowledge^ has been released Ix re 
from jail. It is said that he has satisfied the decree in execution isHArs, 
of which he was in prison hy paying the amount to the jailor.
The money has not reached ns ami we are still his creditors and 
are entitled to apply for adjudication under the section t In lli& 
maiter o f Raffiihhai JiamcJtandraŜ ^

2Ianlmr for the debtor contra :—The debtor is no longer liable 
to be adjudged an insolvent. The decree against Lira has been 
satisfied by payment to the jailor, who is the agent of the execu
tion creditor (Panacliand Jiva) to receive payment. Panachand 
Jiva is therefore no longer a creditor and cannot apply for an 
order of adjudication under section 8.

Btaulixg, J. :•—Three things are necessaiy to enable the Court 
to adjudicate a debtor under section 8 ;

(1) that the debtor should have been in jail for twenty-one 
days without satisfying the debt for non-payment of which he 
was imprisoned;

(2) that the petitioning creditor should be the detaining 
creditor; and ^

(3) that the debtor shall be in prison (not shall have been), and 
by that I understand that the debtor shall be in prison at the 
time the petition is presented, or possibly at the time it is heard.

For some x'eason or other the Superintendent of the Jail had 
been ordered to bring np the debtor to this Conrtj probably 
because there was a motion to be heard to revoke an, adjudica
tion which had been made against him on the 4th June and 
which has now been revoked. In answer to that order the 
Superintendent has made a return that the debt for which the 
debtor was in jail has been paid and that the debtor Avas released 
on the 23rd June. The third condition, therefore^ has not been 
fulfilled and I must refuse to adjudicate.

My attention has been called to the case of Maffiibhai Ram- 
aliandrâ '̂  ̂ in which Couch, O.J., seems to have adjudicated a 
debtor under somewhat similar circumstances. I  have looked at 
the record of that case and I find that the petition was sworn on
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1902. Gth Julj;, I869_, wliiie the debtor was in prison, that he was clis-
Lv nii charged on 15th July as haviug been in prison for two years, the

petition was lodged on 7th August and filed on 14.th August and 
the adjudication was on 13th September, 1869, and the only point 
argued before the Chief Justice was whether the imprisonment 
was a satisfaction of the decree, which it was held it was not. In 
the present case the decree has been satisfied by the payment to the 
jailor of the amount for which the debtor was held in custody. 
The question whether shall be ought to be read shall have 
been was not discussed, and the ease is, therefore, no authority 
on the point I have now decided.

Order cf adjmlicatio-n ref?ise/'L

Attorneys for the applicant {mm\\mi)-—-Messrs. Kkandemo 
and Shripath

Attorneys for the petitioning creditors— Messrs, Framji and 
Dins/law.

652 THE INDIAN LAW REPOBTS. [YOL. XXVI.
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Befvro Sir L. M. JcnJcinS} Cltkf JusHeo, and Mr, Jiidicc Crowe.

1903. S H A M J I D E O K A E A N  ( o e i0 in a l  D e iten d a itt), A p p e l la n t ,  v . P O O N J A  
y n h j^ S 'W ,  J A IE A M  AND AN'OTHEB (OEiaiNAi PLilNTiFPS),^ iLESrONBBHTS/y?

JJearee—Exe(iution~-~Arresi of debtor in ex’CGiition— Seldase of dahtor from 
siich an êst under interim protecUoii order granted zinder section 13 of Indtan 
Insolvent Act (Stat. 11 ^  12 Vio., c. 21)—Ute-arresf of debtor in etcecution 
of sama decree— Civil f  rooediii'C Code (X J ’F  of 1882% section 341.

A  iudgment'debtor ivho lias been arrested and imprisoned In eyocutiou o£ a 
decree and has obtained an interim  protection orJeir under section 13 of the 
Indian Insolvent Act (Stat. 11 & 12 Vic., c. 21) irf liabla to be re-arrested in 
execution of tbs same decree.

Secretary of State v. Judah (i) distinguialaod.
In  rii Bolya Chimd not followed.

Appeal from an order of Starling, J., in Cliambers,

* Ko. 682 of 1900 ; Appeal No. 1176.

(i) (ISS6) la  Cab 053. (i) {18'J3) 20 Cal. 874.


