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APPELLATE CIVIL.

Before My, Justice Crowe and My, Justice Chandavirkar.

LALCIHAND MOTIRAN A¥D ANOTILER (ORIQINAL DEFENDANTS), APPELLANTS,
2. DAXKSHMAN SAITADU (oR1gTNAY PrLAINTIFE), RESPONDENT®
Trangfer of Property Aet (IT of 1882), sections 84, 56 (1Y (B)—Contract of -

salo—Decd of sale mot registered—=Rights and remedios of the contracting

parties. v

The plaintiff exceuted a conveyance of immoveablo property of the value of
upwards of Rs. 100 which was not registeved according to law, received the
purchase-money and delivered possession of the yroperty to the veudee
(defendant 1), For a specific performaice of this contract, the defendant 1
hrought a suit which was dismissed. The plaintiff then suod to recover the
possession of the property ax its owner, .

Held, that the suit should b deereed in plaintift’s favonr and that all that
the defendant 1 was entitled to was the benofit which ho could elaim under
soction 56 (6) (0) of the Transfor of Propurty Act (IV of 1882).

Kuaralia Nanhhai vo Mensukiram O ezplained.

SECOND APPEAL from the decision of F. X, DeSovxn, Acting
Distriet Judge of Khindesh, conflieming the deerec pmod by
V. N, Rahurkar, Subordinate Judge at Bhusdwal.

Huit to recover pogsession of land.

On the 18th March, 1898, the plaintiff sold Survey Nos. 318,
385 to defendant 1 in consideration of a previous debt of
Rs. 800, and pub him into possession of the fields ; bub the sale-
deed was not registered as required by section 54 of the Transfer
of Property Act (IV of 1882).

The plaintiff brought Suit No. 468 of 1901 to recover posses-
sion of the said fields, alleging that he had Jeased them to
defendant 1 for a period of three years, ~ This suib was dismissed
on the 24th June, 1902, ‘

The defendant thereupon brought Suit No, 9 of 1902 for
spedific performance and exceution of a valil conveyance. This
suit was dismissed as time-barred on the 12th March, 1903,

“The plaintiff then instituted the present suit to vecover the
session of the fields as ow‘n&‘r. Defendant 2 was made a

# Secoud Appenl I\o. 726 of 1903,
(l) - (1.800) 24, Bom. 400; 2 Bom, T By 2"0
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party as he was in possession of Survey No. 385 ag purchaser
from defendant 1.

The Subordinate Judge decreed the suit in the plaintiff's
favour, and passed the following order :—

* Plaintiff do rezover possession of Survey Mo, 518 from defendant 1 and
Sarvey No. 385 from def:ndant 2. Defendant No. 1 is entitled to get Ra. 300
and iuterest on this sum at Bs. 12 per cent. per annnm from the 13th March,
1808, till the delivery of possession to plaintiff During the rame period he is
liable to render the acconnt of profits to plaintiff. If there be any balance in
favour of defendant No,1 he shall have a charge on the disputed lands in
respect of it,

This deeree was on appeal confirmed by the Distriect Judge
whose reasons were as follows 1—

Under section 54 of the Transfer of Property Act, a registered sale.deed is
essential for the transfer of ownership, and in the absence of such sa'e-deed,
the owuership still vests in ths ven'or, who is therefore entitled to recover
possession from the vendeo, defendant 1 (vide Papireddi v. Narasareddi,
I. L. R. 10 Mad, 465). Mr. Khare argues that a rigid application of ‘section
51 to the present ease operates as a great hardship to defendant and that the
equities be‘ween the partiss require that they should be left in statw quo s or
that at any rate, plaintiff coming into Court ghould have dome so with clenn
hands with an offer to repay the purchase-money Rs, 300 and not with a false
case based on a fictitions leage. This argament wonld no deubt have been
sound in the English Courts where the vendec is entitled tn sny that the property
belongs to him as from the date when the erntract is capable of being enforced
specifieally—see Ldward v. West, 7 Ch. D. §58. But in this country, the
Logislature, both in the Transfer of Property Act and in the I'rusts Act, has
abrogated the doctrine of equitable ownership. The contract for sale, 1t is
expressly provided by section £4, does not creato any interest in or charge on
the land in favour of the vendes. ‘

But the v.ndee is, howevar, not withont his remedy for the purchase-money
which he has paid in advanee. Seetion B3, claunse (b), creates a charge on the
property in his favour to the amoant of the purchase-money with interest,
and the Subordinate Judge has in 1his case rightly declaved such chargs to
exist in favour of defendant 1. True consideration was not paid in eash; but
the. antecedent delt has been wiped off, and this is equivalent to the poyment
of purchase-money within the meariing of section 53.(6) (8], and this. charge
which i3 known to English lawyers agthe vendee’s lion for prematurely p.id
purchase-money, is enfurccable in every case when as in this case the purchase
goes off through no fuult of the purchaser~—ZAiny v. Grant, 5 Do G, and
Sm. 451,
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The defendants appealed to the High Court contending, infer
abia, that the lower Appellate Court erred in holding that the
plaintiff continued to be the owner of the lands in dispute,{
although he had received the consideration and had transferred
the possession of the same to defendant No. 1 according to the
contract of sale; and that the Court erved in asswuning that the
provisions of section 54 of the Transfer of Property Act were
oxhaustive, and that the doctrine of equitable ownership had
heen abrogated by the said section,

L. 4. Skak, for the defendants (appellants) ;:—The plaintiff had
received the full consideration and had transferred the possession
of the Jands to defendant No. 1 according to the contract of sale,
The provisions of section 54 of the T'ransfor of Property Act
(IV of 1882) arc not cxhaustive. The doctrine of equitable
ownership has not been abrogated by that scetion. Tquitable
ownership passed to defendant 1. Sce the case of Karaliz
Nanwwblhot v. Mansulibram @, which is followed in Kam Bakhsh
v. Mughlans Khanam,® A vendor who has given possession to
the purchaser is not entitled to rescind tho contract of sale and
recover possession because the purchasec-money iy not paid:
Primalrav v. The Municipal Commissioners of [lubii® Though
there is no registered conveyance, yet as we arve dofendants in
possession, e are cntitled to rely on our possession in defence
to a suit for the plaintiff for possession.  The Court ought to take
an equitable view of the rights of the parties. The plaintifi’s
suit for possession must be dismissed.

& 8 Pgikar, for the respondent (plaintiff) :—In Karalia
Nonubhai vo Mansulhraom® a vegistered conveyance was subses
quently executed so that the purchaser’s title was perfected.
Under clause 2 of section 54 of the Transfer of Property Aect
(W of 1882) the ownership in the case of tangible immoveable
b operby of the value of Rs, 100 and upwards can pass only by
registered - instrument.  The important fact in the present
is that defendant No, 1 brought a suit (No. 9 of 1902)'15 r
terformance and exeeution of a valid conveyance, bib

{prHO A Both400 : 2 Bow, T T, 220, 2) (1904) 24 Allahgbad Weekly Nobeh's,
® (1878) 8 Bom. 173,
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it was dismissed as being vtime-bamged on the 12th March, 1903.
Defendant No. 1 is bound by the decree in that suit, He has
failed in his suit for specific performance and therefore is in
possession practically without any defence to the plaintiff’s suit.
Under similar circumstances the Madras High Court has held in
Papireddi v. Narasareddi ® that the sale was not complete and
possession could not take the place of the registered deed required
by section 54. It has been held in Ramasami Pattar v. Chinnan

Asari ® that “ the Transfer of Property Act in so far ag it insists

upon- registration as essential to certain fransfers in addition to
a writben instrument goes further than the Statute of Irauds,
the policy of the Indian Legislature being gradually to secure a
public register of title to landed property. Under the English
Law a covenantee has an equitable title or interest in the
propeity; but under the Transfer of Property Act, the covenant
does not itself create any interest in or charge on the property.”
The decd not being registered, the sale-deed is inadmissible to
prove the sale and, does not affect immoveable property ecomprised
therein, and oral evidence is inadmissible to prove the sale.
The defendant’s suit for specific performance being dismissed,
he is practically without any defence and plaintiff is entitled to
possession. Defendant No. 1 is entitled to the relief given by

the lower Courts, #iz., that under- section 55 (8) (4) of the -

Transtfer of Property Act he is entitled to a charge on the
property to the extent of the purchase money.

L. A. 8hak, in reply =The case in Papiredds v. Narasareddi )
was cited in the argument of the case of Karalie Nanubhai v.
Mansukhram™, but it was not followed., In the latter case, it
was held that from Septcmber, 1893, Jivanlal was nothing more
than a bare trustee and had no attachable interest. The sub-
sequent execution of a registered conveyance was not a ground

of decision in the case. The fact that the suit of defendants for

specific performance was dismissed as time-barred is not material
because the defendant’s defence is not barred. The remedy
may be barred but the right subsists and defendant No. 1 can
successfully plead his title and possession under the sale-deed to
the plaintiff’s present suit,
(1) (1892) 16VMa.d 464. (@ (1901) 24: Mad. 449 at 4:62.
(3 {1909) 24 Bom, 460 ; 2 Bom, L. B, 220, ‘
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CHANDAVARKAR, J.:~The argument of Mr. Shah in support of
this second appeal is based mainly upon the support which he
seeks to derive from the decision of thiy Court. in Karalis
Nannblai v. Mansulkhrem.® Bub that decision is clearly distin-
guishable from the present case. The facts there were that the
vendor had not only received the purchase money and delivered
the property, but had perfected the title of the vendee by a
registered conveyance as required by clanse 2 of section 51 of the
Transter of Property Act. Unler these circumstances the
learned Chief Justice of thiy Court, who delivered the judgment,
held that there were two things in favour of the vendee, ons.
that at the date of the attachment of the property by a third
party as the property of the vendor, the vendee had a lien on the
property for the amount of his purchase money paid to the
vendor, the other tbat the subscquent exceution and registration

- of the sale-deed perfected the vendee’s title, and that such -title

related back to the date when before the attachment the vendor
had agreed to sell the property. Moreover, in that case the
vendee had obtained a decree for specific performance against
the vendor. In the present case the facts, on the other hand, are

‘that the vendor received the purchase money, delivered the

property to the vendee and exeeuted a conveyance wl»uch how-
ever, cannot be admitted in evidence because it is not remstered
a8 required by law, ‘The period for registration has expired and,
besides, the suit for specitic performance brought by the vendee
has been rcjeeted.  The decree in that suit is binding upon the
parties. - All that, therefore, the vendee can cluim i the benetit of
section 56 (6 (3) of the Transfer of Property Act. The decision
in Karalia Nanubhai v, Mansabliram ™ is so far but no further
in his favour, and that benefit he has got under the decres of the
lower Court. The Ailahabad decision in Ram Bakhsh v. Mugh-
Tani Khanam ® 1o doubt applies to a state of facts nob. dissimilar
$0- the prcseht but the judgment shows that the Court there
ply followed the decision of this Court in Karalia Nanublai
'anwiclcmm M gs an authomty which had gone the Iengbh of
; that where there is a contract of sale - folIowed by
sproperty and receipt of purchase money by the

0 (1900) 24 Bom, 400 2 Bom, L, R, 220, 41808 2% All. W4
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vendor, a registered deed of conveyance is not necessary to pass
ownership to the vendee, though clause 2 of section 54 of the
Transfer of Property Actsays that ownership can pass only by
such a deed and rot otherwise in the case of tangible immoveable
“‘property of one hundred rupees and upwards, The decision
in Karalia Nanubhai v, Mansukhram V does not go and wasnnt
‘intended to go that length ; nor was it necegsary for the purposes
of that'decision to do so since there was a registered conveyanee
in the case. Were we to follow the Allnhabad decision, we
should be overriding the plain provisions of the Transfer of
Property Act,

~ Bub then it is further urged by Mr. Shah that though there

is no registered conveyance to give his client a title by sale, yet
as he is a defendant in possession he is entitled to rely on it in
defence, and that the Court ought to take an equitable view of
his rights. But the question is:  What ave his rights?  The
Legislature says in plain terms that in such a case he has no
right of ownership but only a lien for his purchase money; and
such a right cannot be extended unless the defendant brings his
case within the prineiple of estoppel against the plaintiff, but no
estoppel is pleaded or suggested. Nor is there any equity in
defendant’s favour, for he could have himself got the deed
registered, the plaintiff having executed it. This contention
can be allowed, if at all, on the principle of part performance, as
to which the decisions of the Courts of Jaw in England have been,
under the Statute of Frauds, that though there be no writing: as
required by the Statute, yet if there has been part performance
of a parol contract, a Court of equity will assist the person who
has got into possession under that contract. Bubt that principle
proceeds upon the fact as pointed out by Lord Selborne in
Maddison v. Alderson ® ¢ that the 4th section of the Statute of
Frauds does not avoid parol contracts but only bars the legal
remedies by which they might otherwise have been enforeed.”
As said by Lord Ellenborough cited there by Lord Selborne,

“ the statute does not expressly and immediately vacate such’

contracts, if made by parol; it only precludes the bringing of

@ (i900) 24 Bomn. 400 ; 2 Born. L K, 220.
(2) (1883) BApp Cas. 467 at pp. 474, 475,
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actions to enforce them.” But the Transfer of Property Act
provides otherwise and says that no title of ownership can be
created to tangible immoveable property of Rs, 100 and upwards
in any other manmer than by a rcgistered conveyance.  That
oxeludes all considerations of equity based on part, or whole
performanee and makes the law laid down in the Aet hpphcable
whether a vendee is suing or is sued.
We must, therefore, confirm the decree with costs.

Decree confirmed.

APPLRLLATE CIVIL.

Before M. Justico Chandaverlar and Mr. Justice Balty.

MOHOLAL MAGANLAL SHA (0RIGINAL DEFENDANT), APPELLANT ¢
BAI JIVEKORE (oRIGINAL Prarntiry), ResroNprwyp*

Damage—L'renches for foundations— Uereolation of rain=water through the
trenches—Injury to the reighbouring hovse.

The defendant dug a trench on his land for the foundation of a superstructure
on his land. This trench was elose to, andl in a line with, the brek wall of tha
plaintiff's house, The rain-water collosted in the tremeh and peroolating into
the foundations of the plaintitP’s house, caused tho baclk wall of tho plaintifPs
house to subside. and cansed other dawnge. The plaintiff brought a suif to
recover damages.

Zeld (1), that the defondant had a »ight to build on his land and for the
purpose of building to make ditches for foundations.

. (2) that the effective cause of the damago being the peveclation of the-rain-
wabor which collected in the tronches and onused the shrinkage of the house, the
defendant was not liable, :

Bofore a person oan be hald liable in damages Fur Injury caused to his neigh-
bour's land by water either flowing from the former’s land to the latter's ox
percolating from the ane into the other, it must be shown that the wabor was

‘brought or collected on his land by him voluntarily for his own purposts in &

non-natural user of it. Othermse, he s not lighle.

. SECOND APPEAL from the decision of P. H. Pereival, Joint
”‘udge of Ahmedabad, confirming the decrec passed by Vadilal ']‘
; Joint Subordinate Judge-at Ahmedabad,

recover damages,

% Second A.ppmﬂ Nq:-sazioiiaag,.



