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all instruments ,o£ gaming found upon such search/'’ This is 
the only power of searching the personj, and it is clear there is no 
power to seize money found on the person in such search.

The Magivstrate’s order as to the moneys found on the person 
is, therefore, illegal, and must he set aside  ̂ and the money must 
he restored to those from whom it has been taken.
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OEiaiNAL CIVIL.

Before Mr, Justice Starlinff.

PANDUBANG KEISHNAJI a s d  a n o t h e r , ( P l a i n t i f f ) ,  v .  DADABHOY 
NOWEOJI AND oTHEas (Defendants).*

Mortgage—Bedera;pUon~DeatIi of̂  mortgagee—Notice by eweaufors o f  moH- 
gagee to mortgagor to redeem withm three months—Sale o f mortgaged 
^To;pe>rty hy mortgagor in order to pay off mortgage debt—JSFo probate 
obtained by executors and sale, therefore, not coraplcted—Mortgage, debt not 
paid within period of notice—Negligence of execute's—Interest on mortgage 
ceased to ncn on nxpiration o f notice to redeem.

In 189S the plaintiflf mortgagoi ceitain jwoperty to one Shapurji Sukliia for 
Bs. 30,000 with interest: at per cent, psi’ anmim, the debt to be repayable in one 
year. Shapurji died in 1901 and the defendants Avere the executors of his will, 
■which had been lodged for safe custody with the Eegistrar of Assurances. On 8th 
January, 1903, the defendants requested the Eegistrar to lodge the will in tfie 
High Court in order that they raight obtain probate of it. It  was duly lodged 
on the 24th January, 1902, and was sent to the Translator’s Office for transla
tion, On the 3rd February, 1902, the defendants gave notice to plaintiff to pay 
them the debt due on the moitgagej intimating at the same time that they had 
iakeu steps to obtain probate. Tlie plaintiff, in order to pay off the debt, imme
diately (12th February, 1902) agreed to sell the property to Haji Osman & 
Co. for Es. 35,000, the sale to be completed by the 14th April, 1902. The 
plaintiff informed the defendants of the sale and requested inspection of the 
deeds relatiiig to the property. The sale, however, was not completed by the 
14th April, I002j in consequence (as the plaintiff alleged) of defendants not 
having obtained probate, and the purchasers (Haji Osman & Co.) gave notice 
to the plaintiff that the purchaso-money was lying idle and that they would 
charge interest thereon. The plaintiff iiiformed the defendant o f this on the 
23rd April, 1902. It a,ppeared that the will was obtained from the Translator’s 
Office on the 0th April, 1902. The plaintiff filed this suit for xedemption on
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1902. the 4tli June, 1903. The defendants applied fov prohato of tlva vrill on the 17l1i
pASDTjaANci Jttiie, 1902,

V.  Sdd, tliat the plaintift' (mortgagor), was not liable to pay interest on the
B a d a b h o y .  ji3o i.tg a g e  after the 3rd M a } ’ , 1 9 0 2 , i ,e . ,  after the expiration of the three months

mentioned in the defendant’s notice of 3rd I'ebrnary, 1 9 0 2 . After the receipt 
of that notice the plaintifEs were at liberty to pay the amount demanded to the 
legal representatives of tbe mortgagee, and the legal representatives were bound 
to he ready and able to esocute a good and valid reoonveyaiiee to tbe jikintiff of 
the mortgaged property. I f  the defundant,s had used due diligeueo after
obtaining tbe translation of tbe wiU on tbo 9bh April, they could have obtained
probate and been in a position to reconvey.

In Chambers.
On tlie Stli Novembei’j; 1898̂  the plaintiffs mortgaged certain 

property in Bombay to one Shapurji Rustomji Sukhia for 
Es. 30^000, with interest thereon at the rate of Rs. 7-8-0 per cent, 
per annum. The money \vas to be -repaid on the Sth November^ 
1899.

In September, 1900, the plaintiffs paid the mortgagee Rs. 12,000 
in part payment of the mortgage-debt.

Shapurji Rustomji Sukhia (the mortgagee) died on. the 
23rd November, 1901, leaving a will whereby he appointed the 
defendants his esecators. The will had been lodged for safe 
cu.stody in the office of the Registrar of Assurances.

On the 8fch January, 1902, the defendants applied to the 
Registrar of Assurances to lodge the will in the High Court in 
order-that probate might be obtained. In accordance with this 
req_uest it was lodged in the High Court on the 24th January, 
1902; and was sent to the Translator's oEce for translation.

On 3rd February, 1902, the defendants (the executors of the 
mortgagee) gave notice to the plaintiffs to pay the amount due 
on the mortgage, or that in default of payment thereof within 
three months they would sell the property. They at the same 
time intimated that they had taken steps to obtain probate.

On the I2th February, 1902, the plaintiffs (in order to pay oft 
the mortgage debt) contracted to sell the property to one Haji 
Oosman Haji Hassan and Company for Rs. 35,750. The contract 
was to be completed by the 14th April, 1902. On the same day 
the plaintiffs’ Solicitors by letter informed the defendants^ 
Solicitors of the sale, and requested them to obtain both the
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deeds of the proi^ei-ty from the clefeiiclanfcs and to give inspection
o£ them. 1’ai-'huk u'«

The plaintiffs alleged that in eouseqnence of the deffmdants UAvlmoi'. 
not having" obtained prohate the purchase could uot be completed 
oil the April, 1902, and the purchasers gave them notice that 
the purchase monej’- was lying' idle and that they would charge 
the plaintiffs interest thereon.

The plaintiffs informed the defendants of this on the 23rd 
Aprih 19 D2.

Oil the 4th June  ̂ 1902̂  the phiintiffs filed this suit̂  and under 
Rule 2‘i3 of the Rales of Coitrfĉ  1901, took out an originating 
summons praying as follows ;

(a) That it may be declared tliat the ]ilamtiff.s are eTititlod to redeem tlia 
said mortgage.

(5) Tliafc upon the plauatiffs paying the said sniii of Rs. 20,946-8-0 iu the 
plaint mentioned, or such, other Bum as the Court may find to be due under the 
said mortgage, into Oourtj all interest may cease on the amount due under tlie 
inortgag-e.

(c) That on such payment into Oourt by the plaintiffs the de^endauts may 
be ordered to execute a good and valid re-conveyance of the mortgaged property 
to the plaiiitife or as they may direct,

(d) That this suit haring ]_ieen necessitated by the defendants not having ■' 
put themselves iu a position to re-oonvey the x>roperty on payment of the 
amount due, they may be ordered to pay the co.sts of this siii.t.

I ’rom the affidavits it appeared that the will with its translation 
was returned to the High Oourt from the Translator’s office on 
the 9th April, 1902  ̂ and that on the 17th Jime  ̂ 1902j the 
defendants applied for probate.

The amount due on the mortgage at date of suit was Rs. 21,600.
The two points mainly discussed at the hearing of the 

summons were :
(1) Whether interest payable by the plaintifts on. the mortgage 

should not cease from the 3rd May  ̂ 1902_, i.e., three months from 
the above notice given by the defendants on 3rd February ,̂
1902.

(2) Whether this suit was not rendered necessary by the 
defendants’’ neglect to obtain probate.

At the hearing of the summons the Judge required the 
plaintiffs to file an affidavit showing that they were ready with
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30G2, the money clue on the mortgage on the 3rd May, 19 02̂  and he 
allowed the deponents to he orally cross-esammed.

V‘
Padabhot. Vicnji for defendant 4 (the other defendants did not

appear) ;■—The originating summons is taken out under Rule of 
CourG 1^0. 249j which corresponds with Order bb, Eule 5a of the 
English rules and orders  ̂ and provides a summary remedy in the 
place of an ordinary suit. In order to stop interest on the mortgage 
debt the plaintiffs were bound to tender to the defendants pay
ment of the mortgage-debfc or to pay the money into Court under 
sections 55, 83 and 8̂ * of the Transfer of Property Acfĉ  1882. 
The mere statement by them in a letter that the money was 
ready was nob enough: An-sten v. The M'uecators o f Bodwoll̂ '̂ 'i j 
SJuirjmell v. Blahê '̂  \ Kcnnaya v. T)eL'(ipâ ‘̂'>Ilnji Ahchd BaJmau , 
Y ,'Eaji Noqt MalionmW'', Williamson Executors., Vol. page 251,

(Jazdar for the plaintiffs contra,

Sta.e l in Gj J. :—In m y opinion none of the cases cited by 
Mr. Vicaji apply, because the facts here are entirely difibrent 
from those upon which they are based. I doubt whether a case 
hke this could have arisen in England.

To decide this case I must rely upon elementary rules of law.
A  man is bound to be ready and willing to carry out his contracfc 
from, the very earliest moment at which fulfilment of it can be 
demanded, and if a man calls upon another to do an act̂  the 
doing of which puts the demandant under an obligation to 
do another act̂  then the demandant must be ready and willing 
to do thaf; act at any time the other party does the act which 
lays the demandant under that obligation.

In this case the defendants, on the 3rd February, 1902, called 
upon the plaintiffs within three months to pay the amount due 

upon the mortgage for principal and interest. Under that 
demand the pLaintifEs were at liberty at any time after its receipt 
to pay the amount demanded to the legal representatives of the 
mortgagee,, and on such payment the legal representatives were 
hound to be ready and able to esecute a good and valid 
re-conveyance to the plaintiffs of the mortgaged property,

a) (1729) 1 Eq. Cii. abridged 318. 3̂; (1890) 22 Bom, 440.
(2) (1737) 2 Eq. Ca. abridged 60.3. (t; (1891) 16 Bom. 111.
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IsToŵ  in wliat position were the defendants ? Tiie testatoi- 1*03 
(tha morig'agee) died on the 23rd Nomnbeiv IDOl, What, was PisBrja.Ntr
alleged to be Ins will had been deposited -with the Eegisfcrar of dad uihot
Assurances  ̂and on the 2nd December it was opened. On the
Sell January  ̂ 1902, the defendauts, being the persons named as 
executors therein  ̂ obtained a summons from this Court calling 
npon the liegistrar to deposit the alleged will in Oourtj which 
was done on the f?ith January, 1902, when the document was 
sent for translation and returned translated on the l̂ nd April.

The defondants_, having given the notice to the plaintiff on tlio 
3rd February^ were, in my opinion  ̂ bound to have expedited the 
translation, wbieh certainly does not seem to have been done,
because they knew on the 12th February that the plaintiff had
sold the property in order to pay olf the mortgage-debt and that 
they might at any time be called upon to esecate a re-conveyaiicc.

The plaintiffs were diligent. They called upon the defendants 
several times in March and April to state whether they had fded 
a petition for probate, but could get no answer to their letters.
Ihis dilatoriness of the defendants would not, however, have 
done any hai’nij if, on the 9th April, -vyhen they did get the 
translation of the will, they had applied for probate ; but they 
did not do this till the 17th June, ten days at least after they 
had been served with the summons in this suit and only two 
days before it was heard; in spite of reminders from the plaintiffs 
and of notice that the money was ready and waiting to bo paid 
to them  ̂and of an offer to deposit the amount due in tho names 
of tlie two Solicitors and of many other facts which appear in 
the correspondence of the plaintiffs.

In my opinion, the money necessary to pay off the mortgage 
was and has been actiially available in the hands o! the purchaser 
from the 12th April up to the present time, and lie was ready and 
willing to pay off the mortgage, while the money necessary to 
complete the purchase was available from the 12th April to 17th 
May, on which day the purchaser deposited a sum of Ils. 30,000 
at call.

It is argued tliat nothing but actual tender will stop interest,
. but in the cases where that ha  ̂been ruled there has been some 
one to whom interest could be tendered either as the mortgagee
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1902. himself or one who had established his right to be the repre-
rANDuiiANa sentative of a deceased person. Here  ̂ however, the will, even at
DAHAmio-sr. t im e  of hearing, had not been proved. There wasythereforej

no legal evidence that it was a genuine will and that the 
defendants had any right to deal with the property, and there 
was no security that they were going to prove the will. They 
might all have renounced. Snoh things have happened. Until 
the 17tli June there was no evidence on the defendants^ part of 
their intention to prove the will. It being necessary to prove the 
will, no cue would have accepted a re-conveyance from them 
until they had proved it, because their right to re-convey could 
not be established except by production of the probate.

Applying the principles I stated at the beginning of my judg
ment  ̂I am of opinion that I shall be justified in stopping interest 
on and from the 3rd May, 1902, the time when the defendants  ̂
notice expired, and a time when, if they had used due diligence 
after the 9th April^ they could have obtained probate and been in 
a position to ve-oonvey. The amount due under the mortgage 
up to that day must forthwith be brought into Court and each 
party, must bear their own costs.

Declare plaintiff entitled to redeem on plaintiff forthwith 
paying Es. 20,946-8-0, the amount dne up to 3rd May, 19 02j for 
principal, interest and premium into Court. Declare all further 
interest to cease, defendants submitting that they have on the 
17th June presented a petition for probate. Order that they do 
with all due diligence proceed to obtain probate and forthwith 
thereafter do esecute a proper re-conveyance at the cost of the 
plaintiffs.

Each party to bear his and their own costs. Liberty to apply.

Attorneys for plaintiffs —Messrs, Mirza and Ifirza,

Attorneys for the fourth defendant— Messrs. Nami, and 
Bormusji.
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