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CRIMINAL REVISION,

Before Siv L. TL Jenlins, Chicf Jusiive, wad My, Justice Doty
EMPEROR + WALLI MUSSAJL® 1602,

, , . . Fre , May B,

Gumbling—Prevention of Gumlling det (Bowbay det IV of 1957}, section 8— _
Power of selziig money © foind thercin —Taferpratation,
The power of seizing monoy found in o gaming Louse under section 8 of

Bombay Aet IV of 1387 dnes not extend to tununey found on the persons of
{hose who may at the time be In sueh gazaivg house.

APPLICATION under section 485 of the Criminal Procedure Code
(Act V of 1898) for the revision of convictions anl sentences
passed by Rdo Bahddur A, Q. Kobtwal, First Class Magistrate
of Théna.

Walli Mussaji, accused No. 1, was eharged under the Prevention
of CGambling Act (Bombay Act IV of 13887) with keeping a
common gaming house at Santa Cruz, and accused Nos, 137
with gaming in the said house,

The trial ended in the conviction of accunsed Nos, 1—3, 6,9—28,
and 37, who were variously sentenced and fined. The Magistrate
also ordered “the money found on the persons of the accused
convicted to be seized and forfeited to Government under
section 8 of the Act.”

The accused applied to the High Court under its Oriminal
Revisional Jurisdiction under section 435 of the Crimirnal Pro-
cedure Code (V of 18D8).

R. R. Desas for the accused:~The Magistrate has no power
to forfeit the money found on the persons of the aceused under
section 8 of the Prevention of Gambling Act (Bombay Act
IV of 1887). Section 6 of the Act gives the power of scizure,
and under section 6 (¢) the power is limited to the seizure of
money found in the gaming house and nob on the persons of
those found therein. Section 8 distinguishes between things
%found therein” and “found on the persons of those found
therein.” Under section 6 () the persons of those found in
the gaming house may be searched, but there is nothing in
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gection B or section 8 to authorize the seizure of money found
on them.

Réo Bahddur Vasudeo J. Kirtikar, Government Pleader, for
the Crown:—The money found on the persons of those found
in a gaming house would be money found therein: the words
“with all money found therein” in the second paragraph of
section 8 of the Prevention of Gambling Act, therefore, give
power to a Magistrate to forfeit such money.

Per Curim :~TFollowing on a conviction under the Bombay
Prevention of Gambling Act, 1887, the Magistrate has ordeved
the money on the persons of the accused to be seized and forfeited
under section 8 of that Act, and we are asked to set aside thig
orderin revision. Under that section a Magistrate may “on the
conviction of any person for opening, keeping or using a common
gaming house, or playing or gaming therein, or being present
therein for the purpose of gaming, order all moneys seized
therein to be forfeited.” The power of seizure is conferred by
section 6, which empowers any Magistrate ““ upon any complaing
made before him on oath that there is reason to suspect any
house, room or place to be used as a commmon gaming house,”
and upon satisfying himself, as the section prescribes, to authorize
cerfain specified officers “to seize all instruments of gaming and
all moneys and securities for money and articles of value
reasonably suspected to have been used for the purpose of
gaming which are found therein.” The power of seizing money,
therefore, is limited to “ moneys which are found therein.” But
it i apparent from section 8 that the expression “found therein”
is used in contrast with the phrase found “on the person of
those found therein,” so that on the phraseology of the section
we hold that the power of seizing money does not extend
to that found on the person. That this is so, is made clear
beyond doubt by sub-section (4) of section 8, which gives the
authorized officers power “ to search all parts of the house, room
or place which he shall have so entered when he shall have
reason to believe that any instruments of gaming are coneealed
thevein, and also the pevsons of those whom he shall so find
therein, or take into custody and to seize and take possession of
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all instruments of gaming found upon such search.”” Thisis
the only power of searching the person, and it is clear there is no
power to seize money found on the person in such search.

The Magistrate’s order as to the moneys found on the person
is, therefore, illegal, and must be set aside, and the money must
be restored to those from whoni it has been taken.

ORIGINAL CIVIL.

Before My, Justice Starling.

PANDURANG XRISHNAJTI sxp anorEER (PLAINTIFF), ., DADABHOY
NOWROJI anp oTEERS (DEFENDANTS).*

Mortgage— Redemption~Death of moitgegee—Natice by executors of mort-
gagee to mortgagor to vedeem within three months—Sale of morigaged
property by mortgagor in order fo pay off mortgage debt—No probate
obtained by executors and swle, thevefore, not completed—3Iorigage debt not
paid withia period of notice—Negligence of executors—Interest on mortyage
ceased o run on expiration of notice to redeent.

In 1898 the plaintiff mortgeged certain property to one Shapurji Sukhia for
Rs. 80,000 with interest at 73 per cemt. per annum, the debb to be repayable in one
. year, Shapurji died in 1901 and the defendants were the executors of his will,
which had been lodged for safe eustody with the Registrar of Assurances. On 8th
January, 1902, the defendants requested the Registrar to lodge the will in the
High Cowrt in order that they might obtain probate of it. It was duly lodged
on the 24th January, 1902, and was sent to the Tranglator's Office for transla-
‘tion,  On the 8rd February, 1003, the defendants gave notice to plaintiff to pay
them the debt due on the mortgage, intimating at the same time that they had
aken steps to obtain probate. The plaintiff, in order to pay off the debt, lmme-
diately (126h TFebruary, 1902) agreed to sell the property to Haji Osman &
Co. for Re. 85,000, the sale to he eompleted by the 14th April, 1902. The
plaintiff informed the defendants of the sale and requested inspection of the
decds relating to the property, The sale, however, was not completed hy the
14th April, 1902, in consequence (as. the plaintiff alleged) of defendants not
having obtained probate, and the purchasers (Haji Osman & Co.) gave notiee
to the plaintiff that the puvchase-money was lying idle and that they wonld
charge interest thereon. The plaintiff informed the defendant of this on the
23vd, April, 1902. It appeaved that the will was obtained from the Translator’s
Office on the 9th April, 1902, The plaintiff filed this snit for redemption on

* 8nit No, 294 of 1902.

643

1902.

ExrEROR

%,
Wazntt
MUssAIT

1902.°
June 24,



