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Before Sir L. JI. Jiviikras, Chief Justice. (CiuJ. Jfr. J}i$fiee

EMPEEOR r. -WAILI MUSSAJL^^

GamUing-^Premition o f  CrimUiiuj (Bornhcr  ̂Act IVoflSS?'}, secl'wn 8~~ ^
Power of sd:ing 'Mone7/ ‘ found tJ/erehi'—Interprc'tafion.

The pover of .-̂ eiaing fomid in a gp.Ti,iiiiij hoiise imdei’ section S of
Bomliay Acti IV  of 1S87 does not eA'teml to money fotmcl ou the persotts of 
iho.se wlio xDay at the time be ;"n such ga!,iing licrase.

A pplkjatios under .section 435 of tlie Criminal Procedure Code 
(Act Y of 1898) for the revision of convictions and sentences 
passed by Eao Balitidur A. G. KotwOiL First Class Magistrate 
of Th^na.

Walli Mussaji, accused No. 1, was eliarged tinder the Prevention 
of Gambling Act (Bombay Act IV  of 1SS7) with keeping a 
common gaming house at Santa Cruz, and accused Nos. 1— 37 
with gaming in the said house.

The trial ended in the conviction of accused Nos. 1— 5̂  6,9—28̂  
and 37, who were variously sentenced and fined. The Magistrate 
also ordered “  the money found on the persons o£ the accused 
convicted to be seized and forfeited to Government under 
section 8 of the Act/"*

The accused applied to the High Court under its Criminal 
Revisional Jurisdiction under section 435 of the Criminal Pro
cedure Code (Y of 1808).

U, R. Desai for the aecu.'sed ; —The Magistrate has no power 
to forfeit the money found on the persons of the accused under 
section S of the Prevention of Gambling Act (Bombay Act 
IV  o? 1S87). Section 6 of the Act gives the power of seizure, 
and under section 6 (c) the power is limited to the seizure of 
money found in the gaming house and not on the persons of 
those found thereia. Section 8 distinguishes between things 
“  found therein and “  found on the persons of those found 
therein.’  ̂ Under section 6 the persons of those found in 
the gaming house may be searched, but there is nothing in

* Crlmiaal Application for Revision No. S6 of 1S02.
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section 6 or section 8 to authorize the seizure of money found 
on them.

R£o Bahddur Vasudeo J. KirtiMr, Governmenfc Pleader, for 
the C ro w n ;— The money found on the persons of those fonnd 
in a gaming house would be money found therein i the words 

with all money found therein in the second paragraph of 
section 8 of the Prevention of Gambling Act, therefore;  ̂ give 
power to a Magistrate to forfeit such money.

Per G u r ia m ]?ollowing on a conviction under the Bombay 
Prevention of Gambling Act, 1887, the Magistrate has ordered 
the money on the persons of the accused to be seized and forfeited 
under section 8 of that Act  ̂ and we are asked to set aside this 
order in revision. Under that section a Magistrate may “  on the 
conviction of any person for opening, keeping or using a common 
gaming house, or playing or gaming therein, or heing present 
therein for the purpose of gaming, order all moneys seized 
therein to be forfeited.^’ The power of seizure is conferred by 
section 6, which empowers any Magistrate upon any complaint 
made before him on oath that there is reason to suspect any 
house, room or place to be used as a commou gaming houses" 
and upon satisfying himself, as the section prescribes, to authorize 
certain specified officers to seize all instruments of gaming and 
all moneys and securities for money and articles of value 
reasonably suspected to have been used for the purpose of 
gaming which are found therein.’  ̂ The power of seizing money, 
therefore, is limited to “ moneys which are found therein.’’’ But 
it is apparent from section 8 that the expression found therein ” 
is used in contrast „with the phrase found on the person of 
those found therein/’ so that on the phraseology of the section 
we hold that the power of seizing money does not extend 
to that fonnd on the person. That this is so, is made clear 
beyond doubt by sub-section (d) of section 8, which gives the 
authorized officers power ‘ ‘ to search all parts of the house  ̂room 
or place which he shall have so entered when he shall have 
reason to believe that any instruments of gaming are concealed 
therein, and also the persons of those whom he shall so find 
therein, or take into custody and to seize and take possession of
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all instruments ,o£ gaming found upon such search/'’ This is 
the only power of searching the personj, and it is clear there is no 
power to seize money found on the person in such search.

The Magivstrate’s order as to the moneys found on the person 
is, therefore, illegal, and must he set aside  ̂ and the money must 
he restored to those from whom it has been taken.
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Before Mr, Justice Starlinff.

PANDUBANG KEISHNAJI a s d  a n o t h e r , ( P l a i n t i f f ) ,  v .  DADABHOY 
NOWEOJI AND oTHEas (Defendants).*

Mortgage—Bedera;pUon~DeatIi of̂  mortgagee—Notice by eweaufors o f  moH- 
gagee to mortgagor to redeem withm three months—Sale o f mortgaged 
^To;pe>rty hy mortgagor in order to pay off mortgage debt—JSFo probate 
obtained by executors and sale, therefore, not coraplcted—Mortgage, debt not 
paid within period of notice—Negligence of execute's—Interest on mortgage 
ceased to ncn on nxpiration o f notice to redeem.

In 189S the plaintiflf mortgagoi ceitain jwoperty to one Shapurji Sukliia for 
Bs. 30,000 with interest: at per cent, psi’ anmim, the debt to be repayable in one 
year. Shapurji died in 1901 and the defendants Avere the executors of his will, 
■which had been lodged for safe custody with the Eegistrar of Assurances. On 8th 
January, 1903, the defendants requested the Eegistrar to lodge the will in tfie 
High Court in order that they raight obtain probate of it. It  was duly lodged 
on the 24th January, 1902, and was sent to the Translator’s Office for transla
tion, On the 3rd February, 1902, the defendants gave notice to plaintiff to pay 
them the debt due on the moitgagej intimating at the same time that they had 
iakeu steps to obtain probate. Tlie plaintiff, in order to pay off the debt, imme
diately (12th February, 1902) agreed to sell the property to Haji Osman & 
Co. for Es. 35,000, the sale to be completed by the 14th April, 1902. The 
plaintiff informed the defendants of the sale and requested inspection of the 
deeds relatiiig to the property. The sale, however, was not completed by the 
14th April, I002j in consequence (as the plaintiff alleged) of defendants not 
having obtained probate, and the purchasers (Haji Osman & Co.) gave notice 
to the plaintiff that the purchaso-money was lying idle and that they would 
charge interest thereon. The plaintiff iiiformed the defendant o f this on the 
23rd April, 1902. It a,ppeared that the will was obtained from the Translator’s 
Office on the 0th April, 1902. The plaintiff filed this suit for xedemption on
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* Suit No, 394 of 1902.


