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BAI CHADUNBAI (Pramvier) v DADY NUSSERWANJII DADY
ARD OTHEDS (DEFENDANTS)

Charity ~Clarilable purposes— Uncertainty.

A testator divected that after the death of his wile and in defanlt or on failure
of issue his trustees should hestow cevtain trast premises and the intevest, diyi-
dend and income thereof “upon some one or more charitelle, edncational ov
other philanthropie institutions or institnbion caleulated to promote the puklie
good ss they shall in thelr discretion scloct.”

Hold, that the gift to chaity was.void for uneertainty.

Witlioms v, Kershaw® Lollowed,

ORIGINATING summons in Chambers,
One Homiji Cursetji Dady died in 1884, leaving him surviving

- the plaintift, his widow, and one son, Dady Homiji Dady.

By his will dated the 15th April, 1877, he appointed infer alia
the plaintiff and the first defendant to be executors and trustees
thereof. Probate of the will was obtained in 1884,

The will directed as follows :

(1) The residue of his property was to be invested by the
trustees and held by them on trust to pay the income thereof to
his widow, for the maintenance of herself and for the maintenance
and education of such of his children as should be under the age
of twenty-five years,

(2) Subject as aforesaid, the trustees were to stand poasessed
of the trust premises in frust for all his sons (he having at the
date of his will only one son) living at his death or born in due
time thercafter, who should attain the age of twenty-five years,
in equal shares.

(3) If there should be no gon living at his death or born in
due time thereafter who should attain the age of twenty-five years,
and no issue of such son, then in trust to pay the income of the trust
premises to his wife for life and after her death and on default

~or failure of son or issue as aforcsaid on trust to bestow withont

any distinetion of coste or ereed the said trust premises and the

# Suit No, 787 of 1601,
(1) (1835) 5 CL & ¥. 111 Note.
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ingome thereof on somz vie o more phaiitable or ofher philanthiopic
institution or institutions ealoulaied to promvie the public gool as
the trustees should select, but so as only the income of the trust
premises should be expended for the purposes of such charitable
or other institution, the principal fund remaining intact,

The following are the material clauses of the will :

8, I hereby dealara $hat; subject ns aforesiid, oy trastees or frustoe shall stand
possessed of my sald trust premises, toguther with any unapplied interest ov
income thereof, in trust far all my sons (I having ak prosent enly one son named
Dady) living at ray death or born in dwe time theveafter, who shall attain the age of

twenty-five yeavs, in equal shures : Provided always, sud I declare thet if sy son
of mine shall die in wy Jifetime, leaving fssue in existence nt my desth, or shall
dic after my death hefore attuining the age of twenty-five yeurs, leaving issnein
existence ab his death, the issue of each som of muine so dying shall take by
substitution as tenants-in-common in equal shaves per stirpes if more than one
the share in my trust fund which such son of mine would have takon under the
trust in that behalf hereinbefore declared had he survived me or lived after my
denth to attain the age of twenty-five years.

9, Ideclave that if there shall he no son of mine living at my death or born

in due time thereafter who attains the age of twenby-five years, and no such issue
as aforesaid, then, subject and without prajudice to the trusts hereinbefore declured,
my trustees or trustee shall hold and stand possessed of the sald trust premises
upon trust, to pay the income theraof to 1y said wife duwring the teym of her
nabural life, and after the death of 1y said wife und on such default or failure
of son ov dssue us aforesaid upon trust to hestow without ary distinction of
casle ¢r creed the said,trust promises and the inferest, dividend or ineowe there-
of, or 5o much thereof, respectively, as shall not have been upplied under any of
the trusts or powers of this my will upon some vie o7 iore charitedls, educational
or other philanthropie tnstitution o institutions caleulnted to promate the public
good as they, my trustees or frustee, shall in their discretion selece, bub so as only
the income of the frust premises as aforesuid shall be ozpended for the purposes
of such charitable or other institution, the principal fund remaining intack:
Provided always that wy mame or that of my wife or of my sons shall be
connevtud with sueh charitable or other institution.

The testator’s only son, the said Dady Homiji Dady, was maeried
in Mareh, 1893, to one Sirinbai (defendant 3), and on the oceasion
of his marriage, by a deed of settlement dated 13th March, 1893,
he purported to settle certain properby to which he was, should
or might eventually become, entitled under the trusts of the said
will (being the residuury estate of the said testator) on the trusts
declared in the settlement, which were as follows :
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And it is hereby agreed and declared that if there shall be no issue of the said
Dady Howiji Dady in existence af his death or born in due time thereafter, then
and in such case and after such death the trustees or trustee shall stand possessed
of the sald trust premises and the income thereof in trust for the widow, if any,
of the snid Dady Homiji Dady and such other person or persons,. object or objects
in such shaves and proportions and upon such conditions, with such restrictions
and in such manner os the said Dady Homiji Dady by any instrument or
instruments in writing, whether with or without the power of revocation or new
appointments ot by his last will or by any codicil thereto, shall appoint, and in
dafault of any such appointments as lastaforosaid, and so far as no such appoint-
ment ghall extend upon trust as to the said ineome, fo pay the same to such
widow for the term of ler nabural life or until she shall re-marry (whichever
event shall fivst happen), and as to the corpus of the sald trust premises in trust
after the death or re-marriage of such widow (whichever event shall first happen)
for the right heirs of the sald Dady Homiji Dady.

The said Dady Homiji Dady (the testator’s only son) died in
1893 under the age of twenty-five years and without issue, but
leaving him surviving his widow Sirinbai (defendant 3) and his
mother, the plaintiff. Ile left no will and made no appointment,

Sirinbai subsequently married one Cursetji Jamsetji Wadia,
At ths time of her re-marriage the heirs of her first husband
Dady Homiji Dady, according to the Parsi law of intestato
succession, were the plaintiff (his mother) and herself.

The plaintiff’ filed this suit on the 14th November, 1901, The
first and secoud defendants were the trustees of the testator’s
will, the third defendant was the said Sirinbai, and the fourth
defendant was the Advocate General of Bombay.

On the 18th November, 1901, the plaintiff took out an originat-
ing summons for the determination of the following questions:

(1) Whether the trusts declared in the ninth clause of the
will of Homiji Cursetji Dady, subject to the life interest of the
plaintiff, arc not void for uncertainty ?

(2) Whether the plaintiff and the said Dady Homiji Dady did:
not, on the death of the said testator, become respectively entitled
to one-third and two-thirds of the residue of his estate, subject to
such life interest as aforesaid ?

(8) Whether in the events which have happened, the plaintif?
and the defendant Sivinbai are nob entitled in equal moleties to

the said two-thirds share whieh devolved upon the said Dady
Homiji Dady ?
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(4) Whether the plaintiff and the defendant, or any other and
what person or persons, are entitled to the residuary estate of the
said testator, and in what shares ?

Sentt (Acking Advocate General) for plaintift and defendant 3 :—
If the trustsin clause 9 of the will are void, the life interest
of plaintiff alone remains, and subject to that there is an intestacy
as to the residue. He cited fn re Macduff @ ; Runchordas v.
Parvatibai®

Lowndes for defendants 1 and 2 contended that the trusts
in the will were valid, He cited the Charitable Trusts Aet,
1853 (Stat. 18 & 17 Vie,, c. 187), section 66 ; Huafer v. Aitorney
General ©; In vre Douglas W ; In ve Sutbon ®; Dolan v. Mue-
dermott @ ; Mitford v. Reynolds,™

Branson for defendant 4 (the Advocate General) adopted the
argument for the defendants 1 and 2 and contended that English
law applied in India, He cited The Mayor of Lyons v. Bast
India Company,® Stokes’ Statutes, Vol. I (Ist Ed.), Preface.

StarriNg, J. :=The firsh question to be decided in this case is
whether the gift in the ninth clause of the festator’s will to
“some one or more charitable, educational or other philanthropie
institution or institutions ” is a good gift to charity.

I will notice first two points raised by Messrs, Lowndes and
Branson in support of the bequest. The first was that the
definition of “charitable purpose” in Act VI of 1830 was to be
the test by which this Court was to determine what was or was
not a valid charity. There are two answers to this: first,
that the Act was for the purpose of providing means for the
administration of property held in trust for charitable purposes,
and the definition was made only for the purposesof the Act
itself which did not purport to define gencrally what was or
was not a charity ; secondly, an Act passed in 1890, which does

(1) (1896) 2 Ch, 451. (%) (1885) 28 Ch, D. 464,
() (1839) 23 Bom, 725; 26 I. A. 71, 80,  (6) (1863) LvRe 8 Cix 376,
@ (1899) Ap. Ca. 309 alip, 324 () (1841) 1 Phillips 134,

(B (1887) 35 Chs D, 472. : (® (1886) 1 Moo Ind. Ay, 175ab p, 27

1901,

Baz
CHADUNDBAL
£’
Dape Nus-
SERWANJL.



Gotd

1404,
bar
CUADUNDAL
.
DADY Nug-
SERWANIT,

THE INDIAN LAW REPORTE., [VOL, XXV,

uot purport to be retrospective in its effect, cannot affect rights
which came into existeneein 1884, and which must be determined
on the Jaw as it then existed.  The seeond point raised by eounsel
is that the Statute of Elizabeth wasnever in force inIndia. No
decision was yuoted which ruled directly cither way, but all the
cases decided in India with regard to charities tacitly assuue,
where it is necessary, that the decisions should be based on the
principles of that statnte.

T have cavefully considered all the cages cited to me, and am
of opinion that the gift now n qhestion is not & good gift to
charity. I do not, however, discuss cases, becausc there is a case
in the Rolls of Wilinms v. Kevshaw,® which is on all fours
with the present one, the only difference being that the gift
there was more in favour of chiarity than the present one, There
it was “henevolent, chavitable and religious,” and the Master
of the Rolls held that it meant benevolent or chavitable or
religious. In the present case the words ave “charitable,
educational or other philanthropic,” which seems to me to require
more strongly to be read as chavitable or educational or other
philanthropie.

Charitable and educational institutions are philanthropie objects,
consequently other philanthropic institutions cannot mean other
philanthropie institutions of the same kind, but other kinds of
philanthropie institutions, and the introduebion of the word
“ other ”’ confirms me in the opinion which T have formed aftor
considering the case of 7illiams v. Eershaw.

The gift to chavity thus being bad, there was an intestacy in
respeet of the residuc of the testator’s estate when he died in
1884, and one~third of that rosidue passed to the plaintiff and two-
thirds to his son Dady Homiji Dady, subject, however, to the
life estate of the plaintiff under clavse 9 of the will, and on the
death of Dady Homiji Dady, Sirinbai, his wife, having re-married,
his two-thirds, subject to the life estate of the plaintiff, would be
divided equally between the plaintiff and the defendant Sirinbai.

1 therefore answer the first, second and third questions in the
affirmative. There is no ueed to answer the fourth question,

(1) (1835) 5 C1, & F, 111 Notc.
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and I declare that the plaintiffis cntitled absolutely to two-thirds
of the residue of the testator’s estate and to a life interest in the
remaining one-third, and thab Sirinbai is absolutely entitled to
such one-thivd, Costs of all parties (those of the trustees and the
Advocate General taxed as between attorney and client) to come
out of the residuc of the testator’s cstate.

Attorneys for plaintitf and defendant 3—Messis. Craigie, Lyneh
and Owen. “

Attorneys for defendants 1 and 2—essrs. drdeshir, Hoiwas]s
and Dinshaw.

Attorneys for Advocate General—Messes, Litile § Co,

ORIGINAL CIVIL,

Before My, Justice Starling.

HARIRAM MOMANJI, Praxmirr, . LALBAI Axp oTuERS,
DrrexpanTs.*

Cieil Procedure Code (XIV of 1882), section 81—~ Order that pluintiff should
give seenrity for costs—Failupe £ comply with ovder—Dismizsol of suit—
Subscyuently fresh suit browght ow sume cowse of vetion-—Diswissal of
Jirt suit wo bur—Cause of ation—First suit to rerocer property direct
Jrow defendants—=8econd sttt to prcover same property firom sene defendants,
but elleging it to huve been settled n trist for them and saling trustees
of setileineits parly defenduts—Res judivabo.

The plaiutiff and one Naranji Virjl were (16 wus alleged) covsing and the only
members of o jolnt Hindn family. The plaintiff left Bombay and went to
Cuteh to avoid the plague, and in 1900, during his absenice, Naranyi died and his
widows took possession of his estate.  The plaintiff returned to Bombay, and us
surviving member of the joint Hindu family sued (No. 124 of 1900) the widows
for the property. They alleged that he was not a vesident of British Indin, and
obtained an order nuder section 380 of the Civil Procedure Code (XIV of 188%)
directing that he should give security for costs or in default bis suit should be
dismissed. Being unable to comply with the order, his suit was dismissed undey
section 331 of the Code. Having learned for the first time during the eourse
of that suit that, in his absence from Dombay, the deceased Naranji Virji had
executed two deeds of settlement, by one of whieh he purported to settle some of
the family property in chaiity and hy the other to seftle another portion on his

*Snib No, 403 of 1901,
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