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APPELLATE CIVIL.

oy

B@f‘bre Sir L. H. Jenkins, K.0.LE. ‘C’ﬁief Justire, and Mr. Justice Batty.

APPAJI Bin RATNAPPA SHBNDYA (ORIGINAL PLAINTIFF), APPELLANT,
v Tus SECRETARY or STATE ror INDIA mx COUNCIL AND aworHnn
(or1gINAL DEFRNDANTS), RESPONDENTS,* :

Bombuy Revenue Jurisdiction Aot (X of 1876), seetion 4 (@) T~ Serviee
band—Sanad, grent—Suit for the recovery of passession—=Secratary of State
Jor India in Council, defendant-—Jurisdictivn,

The plaintiff, a vendee of certain lands assigned as remuneration for village
service, having brought a suit for the recovery of the lands against the Secre-
tary of State for India in Council and another defendant who was put in
possession of the lands by Government officers,

Held, that under section 4 (¢) of the Bombay Revenue Jurisdiction Ach
(X of 1876), a Civil Court had no jurisdiction to entertain the sunit against
the Secretary of ?t&te for Indiain Council {the g grant being of land and not of
revenue). »

The plaintiff having contended that his claim was for the possession of lands
and not; for the vevenue arising therefrom which alone was granted,

Held, that the plaintif®s vendor was pub into the aceupation of the land fres
from assessment as the reward of his service and that his remuneration did
not and could not consist in an exemption from assessment in vespect of the
lands without reference to his cceupation.

APPEAL against the decision of J. C. Gloster, District Judge of
Belgaum, in Original Suit No. 117 of 1903,

% Appeal Na. 117 of 1808,

+ Section ¢ () of the Bombay Revenue Jm'xsdmtmn Act (X of 1876},
4. Subject to the cxcoptions hereinafter appearing, no Civil Comrt shall esercis e
jarisdiction as to any of the following matbers i

(@) Claims against Government rolating toauy property appertaining to the
office of any hereditary officer appointed or recognized under Bombay Act No, IIT
of 1874, or any other law for the time loing in foree, or of any other village.
officer or servang, or

claims to perform the dutics of any such officer or servant, or in respect of any
injury caunsed by exclusion from such office or service, or

snits to set aside ov avoid any order under the same Act or any other law
rolating to the same subject for the time being in foree passed by CGrovermment or
-any officer duly authorized iu that beha.lt, or

claims against Government relating' *fo lands held under tr eaty, or to lands
granted or hold ns sar anjim, or on other political tenure, or to lands declared by
Government or any officer duly authorized in that behalf to be held for service,
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The plaintiff sued the Sceretary of State for Indin in Council
as defendant 1 and another person named Chandkhan va'nd
Dada Sanadi as defendant 2, to recover possession of gurvéy'
Now. 43 and /7 in the village of Karajgi in the Chikodi Tdluka
of the Belgunm District, alleging that he was the vendee of one
Shivapa Juti to whom the lands belonged ; that ho was disposses.
sed by the Colleetor of Belgaum in August, 1901, and that the
Iands were given in the possession of defendant 2 from whom
the Sanadi service formerly rendered by the plaintiff was thence-
forth aceepted by Government.

Defeudant 1 pleaded, tufer alie, that the Courb had no jurisdie-
tion to entertain the suit aml that Shivapa had no right to
transfer the lands inasmueh as they were service lands assigned
fur the remuneration of the Police Sanadi anl thevefore inalien-
uble without the sanction of Goverument,

Defendant 2 relied on his title as derived from Government,

Shivapa’s title to the lands was an extract (Kxhilis 22) velating
to the Indm Regi-ter which contained twenty-two eolumns,  The
entry in the 2ud colmn, which gave the elass and the period for
which the indin was to continue, was as follows e

Police Non-vatandir. As long as the sevvive is roguired by Government,

In the 4th column the none of the owner was given, namely,
Sadu bin Balappa Raghoji. The 20th colummn showed that the
assessinent on the lunds was twenby-one rupecs and the lash
colmnn, that is, the columin of remarks about the transfor or
exchange contained the following e

An muqu'ay wes made about 1he said prson: having beeore old and uniit to
renler sirvier anda vopur', No. 50, datud 18th May, 188, was made 6o Lskha
W zur (Collector) ; bolow that the Dis'vict May s.xate of Bolgaum passel an
'.udm, No. 169, dut.d 8th June, 1848, which Kavins boen uuulvul and also

an order of (o Janiban 1l (Revenas) Bog'ster, No, 151, having bean vaseivel to

enter the name o Shivapa bin Joid, theuuns of Savaps Jotl is entered.  Fasli:
year 1308 (1£08-9. ).

The Judge dismisse]l thie suit for wanb of jurisdiction to
ontertain iv wndersection 4 (#) of the Bomby Revenue Jurisdietion:
(X of 187" ) inasmuch as the $ands in suit appertaived to the
: t Poliee Sanadi,

' The plaintitt having appealed, ¢
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8. B Bakhleappeare] for the appellant (plaintiff) : - The Judge
wag wrong in holding that Civil .Ciurt had no jurisliction to
entertain a suit like the present under section 4 of the Kombay

Reveuue Jarisdietion Adt. Tt was for the defendant to show -

that the cliim fell uuder that scetton. Tuae Secretary of State
ought to have shown that the claim relatel to propecty ap-
pertaining to the office of a village servant., It was thercfore
necessary to find what was the nature of the property that was
assigned for remuneration. Governm mt must show that it was
the lan | that was ) assigned anl not moarely the revenuae or the
assassmenb therayn  Ocdinarily when theve is & grant by
Governwnent, it is the grant of ¢he royal share anl not of the
}ahd. What we claim in this suib is ths lands anl nob exomption
froin the paytmnt of assessmenbt. We contend that what was
assigned by Govetument as remuneration for ssrvice was the
assessment on the lands and not the Jands. We admit that a

suit for the recovery of assessment assigned for service cannot

lie. But a suit for the possession of lands stands on a different
footing. This dwbmcblou, it seems, was not present to the mind
of the Judge.

Fuarther, the order dismissing the suit was clearly wrong. 1i

our suit could not lic azainst the Seeretary of Stabe, the Julge
should have retarne | the plaint for presentation to tho _proper
‘Coart to proceed against defendant 2,

Rin Bakidur V. J. Kirt'kar (Government Pleader) appeared for
respondent ! (lefendant 1):—We  comten:d that all the shef
sanalilands arve grants of lands and not merely of revenue thercon,
Bat whatever may be the general nature of such grants, the grant
in suit is a grant of land, see Bxhibit 20. The column of remarks
in that Exhibit shows that the plaintift’s predecessor-in-title was
put in_posscssion of land after the removal of the previous
grantee on account of his old. age. '.lhe granb was, therefore,
clearly a gmub ol land.

K. IT Kel/car app:ared for respondent 2 (lefendant 8):—"t
was not necessary for the Judge to return the plaint for presen-
tation to proper Ueurt. If Government is competent to take
thie land from one servant and give it to another, no suit can iie
agaiust us.
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Bakile, in veply : ~~Exhibit 29, no doubt, shows that the land
wag granted to the plaintif’s predecessor during the life-time of
the previous servant, but that previous servaunb was the grand-
father of the new nominee. The Government, therefore, did not

. remove one servant and give the land to a stranger. It was

given to the person next entitled to the property as heir,

With respeet to the contention of delendant 2 we submit that
we ave cutitled to proceed with our claim against him. It would
be too carly at this stage to say wln t would e the result of the
suilb against him.

Junks, C. J. - The plaintill sues to reeover possession of
Survey Nos. 43 and 77 in the village of Kamjgi in the Chikodi
Taluka of the Belgaum Distriet, and has made as defendants to
his suit the Scerctary of State for Indin in Council and one
Chandkhan who has been pub into possession by the Cnovm‘mm,nt
officers,

The SBeevetary of State 'L"ur Tudia hay taken the objection thab

. the suit will not lic against him, beeause of section 4 (a) of the

Bombay Revenue Jurisdietion Act, X of 1876, which provides
that subject to exceptions with which we are not now concerned
“no Civil Court shall exercise jurisdiction wg to elaims against
Grovernent yelating to any property appertaining to the office
of any hereditary officer appointed or recognized under Bombay

- Act 1T of 1874 or any other Jaw Lor the thwe *being in foree, or

of any other village officer or servant.......,..”

It is conceded by the plaintift that he cowes within the
description of village officer or servant, but he maintaing that
the claim against Government in this suit does not relate to
property appertaining to his office, and he secks to make this out
by arguing that his claim is for the possession of land, while the
property that appertains to his officc is not the land but the
revenue arising from the land. ‘

- The Distriet Judge has not discussed the case Tn view of this
dlstmctxon, and it is probable that thisis due to the fact that
‘the point was not made beford him ag it has heen before us by
Mr. Bakhle, who has argued the case with great care and ability.
At 'onp time we were much Glsposed to accept the view put
forward by Mr, Bakhle recognizing that these s&nad granta are
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for the most part grants of the royal share of revenue and not

of the land. _

But the matter has been placed before ug very cleavly by the
Government Pleader with the result that we think the just
inference to be drawn from Exhibit 29, which was properly
admitted as evidence in this case, is that Shivappa from whom
the present plaintiff claims as vendee was pub into the oceupation
of the land free from assessmnent as the reward for his service,
and that his remuneration did not and could not consist in an
exemption from assessment in respect of the land without refer-
ence to his occupation. Therefore we think that so far as the
" Government is concerned the suit cannot be entertained by
reason of the provision in section 4 (¢) of the Bombay Revenue
Jurisdiction Act, 1876.

This brings us to the second objection urged by Mr. Bakhle
that in case we arrive at this eonclusion the Distriet Judge was
in error in dismissing the suit. -

We think that this objection is well founded, and that what-

" ever may be the fate of the suit when it comes hefore the
proper Court on proper materials, it is the plaintifPs right now
that the suit is dismissed as against the Government, to have
~ the plaint returned to him for presentation in the proper Court,
and the decree of the District Judge must be varied in that
respect. f _ :
" The Secrgtary of State for India in Council will be entitled
to his costs here and in the Court below, but the costs of the
second defendant here and in the Court helow must abide the
vesult of the suit. ’
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