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Before Mr. Justice Candy and Mr, Justice Crotoe.

CAWASJI MEEWAlfJI SHROFF '.(O om pla in akt) v. THE GREAT
IKDIAN PENINSULA E A IW A Y  COMPANY (Accxtsed).* AprUU.

Anm als--CrueU yto animals—Prevmtion ofCriieUu to AnimaU xict {A c tX I  
o f ISOO), section 3—Police Bomlay Town {Act 2 1 L V 1 II o f 1800)  ̂ section 
21—Hallway Company-—Mastm' and servant— C rm im l liability o f iimster 
for Ids servant’s acts— Croods yard of a mihm^—FuUieplace.

The G* I. P. Haihvay Company carried twonty-seven head of cattle from Talegaoa 
to Bombay. These cattle were put in one truck by their owner under the 
supervision of the Company’.? goods cleric at Talegaon, and "wero so allowed to 
he put hy the Company’s servantss at Talegaon in spite of a circular issued to 
them by the Traffic Manager to prevent the overcrowding of cattle. When the 
cattle were detrained at tlie goods }"ard of the Company at Wadi Bundiir, tlioy 
"were found suffering from the effects of overcrowding. The Bombay Society 
for the Preventioa of Cruelty to Aninial.  ̂ prosecuted the Eailway Company 
x\nder section 21 of Act X L Y III of 1860 and section 3 (6) of the Act for the 
Prevention of Cruelty to Animals (Act X I of 1890). The Presidency Magistrate, 
who tried the case, referred to the High Court the following two questions:

(1) Is the Company liable  ̂ under the above circumstancos, for the acta of the 
»wner of tlie cattle and the goods clerk at Talegaon under section 3 (6) of 
Act X I of 1S90, though they may hava no knowledge as to how the animals 
were carricd ?

(2) Is the Wadi Buudar goods station a place accessible to the public, when 
the Company’s orders are that men on business alone should be admitted there ?

The High Court answered the first question in the negative and the second in 
the aiHrmative.

Act X I of 1890 is aimed at the individual who actually practises the erneltyj 
and it was not intended by the Legislature to make a mastO'r penally liable 
for the act of liis servant done in the course of the servant’s employment, and 
certainly not when the act is done contrary to the orders of the laastsr.

Befekehcb made by P. H. Dastui-  ̂ Second Prewdency 
Magistrate of Bombay, under section 432 of the Criminal 
Procedure Code (Act Y  of 1898).

The following were the facts as set forth in] the judgment of 
the Magistrate;

On the 31st January  ̂1902, the complainant Oawasji Mei’wanji

^ Criminal Eefei'once No, 24 of 1902j
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Shroff; the Seerefcaiy and Treasurer to the Society for the 
Prevention of Oriielty to Animals, eaw at the Wadi Buudar good,s 
station of the Great Indian Peninsnla Railway a wagon laden 
with twenty-seven cattlej winch had been carried in that truck 
all the way from Talegaon to Bombay. The cattle were packed 
tigbtly together : one was found lying down on the floor  ̂ unable 
to rise on its legs  ̂ and was being trampled upon by the other 
cattle. It appeared that the cattle, when detrained^ were found to 
besufering considerably; and were so dazed, weak and emaciated 
as to walk with difficulty.

These cattle had been put into the truck at Talegaon by tlieir 
owner in the presence and under the permission of the goods 
clerk at the Talegaon railway station.

The Company^s servants'at Talegaon allowed the twenty-seven 
cattle to be put into one truck; in spite of the following circular 
issued by the Company to its servants on the S9th October, 
1901:

A compkiiiii having been received tliat merchants clespatcliing cattle at tlie 
wagon rate arc in tho liabit of overcrowding tho animals to such an extent as to 
amomit to cruelty, station masters are instructed that this m ust not be pormitted, 
and further, any station master en ro%da who may see cattle loaded in a wagon 
in sueli numbers as to cii.use him to lielicY C that the cattle are sirfEering therefrom, 
must report tho matter to tho District TrafSc Superintendent in whose district 
the loading station is situated, giving the stations from and to which tho cattle 
■vrero being carried and the number of cattle in the truck. Shonld a station 
master be found to be permitting overcrowding which will amount to cruelty, 
lie wiU bo dealt with.

The complainant charged the Railway Company under section 21 
of the Police Act (X LV III of I860) with cruelty to the said cattle 
and with cau&ing and procuring the said cattle to be cruelly 
. ill-treated aaid abused  ̂ and also under section 3̂  clause (b), of 
Act XI of 1;'890 with carrying the said cattle in such a manner 
and position as to subject them to unnecessary pain and 
suffering.̂ ^̂

(1) The following are the sections;
Act Z I  o f 1890, section 3.

I f  any person in any street or in any other place, whether open or closed, to whicli 
the puljlic iavo acccss, or within sight of any person in any street or in any such 
other place («) crvielly and unnecessarily beats, overdrives, overloads or otherwise ill-
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The Prcsicloncy Magistrate found it proved that the cattle were 
carried in siicli a manner as to amoiiat to cruelty ; but referred 
the following two ([uestious for the decision of the High Court;

1. Is the Company liable, under tbe circumstaiiees nraTatsd in the jndgcaenfcj 
for the acts c£ the owner of tho cattlo tiud o£ the goods clerk at Talogaon station, 
under section 3 (/;) of Act X I of lS90j though the Company may haye had no 
knowledge as to how the animals -K'Die carried ?

3. Is Wadi Bundar goods station a placc accessible to tho public, witliin tie 
meaning of .section 3 of Act 5 1  of ISPO, when tlio Company’s orders are that 
men on l3ii.siness alone should be admitted there ?

Mrcmsoii and Jmuah, -̂vith Little Go., for the Kailway 
Company t— An accused per.soa cannot he criminally punished 
unless the mens rea is proved j nor can he he found guilty of 
a crime committed by his servant: M lloi v. Oshomo j Siocm v. 
Sanders ; Bmon v. Foot ; Ala-ssê  v. Morriss j Derhjshire v. 
EoiiUstoii ; OoppcU'Y. Moore (No. 2)*̂®-' • Chislwhi v. Doulion | 
ChuufU Churn v. Emp'ê ssŜ '̂  A Saiiway Company cannot  ̂there­
fore  ̂ be penally liable for tlie acts of its servants; and the first 
question onght, therefore^ to he answered in faYoar of the 
Bail way Company.

As to the second question, we submit that the Company’s 
goods yard at Wadi Bundar is a public “place : Langrish v. 
Archer j Case v. Storey.

ti'cats any animals, or {I) binds oi« carries any animal iu snch a manner or position as 
to subject tho animal to nnncccsai’y pain or suffering, or (e) oiSei’s, exposes or has 
in his possession for sale any live animal which is suffering pain by reason of 
mutilation, starvation or other ill43*catinent, or any dead animal which he has roasou 
to believe to have been Icilled in an unnecessarily ei’ucl manner, be shall be punished 
with fine wiiich ni;iy extend to one hiindred rupees, or wifch linprisomBeni! for a ierin 
which may extend to three months, or with both.

A ct X .L V 1 II  o f  ISBOi section 2L

Whoever critdly beats, ill-treats, abuses or tortm'cs, or causes or procures to be 
cruelly beaten, ill-treated, abused or tortiued, any animal, shall for every such offence 
bo liable to a fine not exceeding one hundred rupees, and in default thereof to 
iinprisoninent with or without hard labour for a period not exceeding three months.

(1) (1891) G3 L. T . 378. (fi) {189S) 2  Q, B. 806.
(2) {1881) 50 L. ,1. (M. C.) 67. (7) (1889) 22 Q. B. D . 730.
(3) (1892) 68 L. T . G49. (8) (18S3) 9 Cal. S49.
(i) (1894.) 2 Q. E. 412. (0) (1882) 10 Q. B. D . U .
(S) (1S97) 1 Q. B. 772. (10) (1869) L. R. 4 Ex. 319.
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Young, with UougUon and Byrne, for the com p la in a n tO n  the 
first q^uestion our contention is that the Company is responsible 
for the acts of its servants : Smith on Master and Servant  ̂page 
309 ; Mayne, Criminal Law of India; 2nd Edition^ page 262. In the 
present case the Railway Company has delegated to its servants 
{i.e., the station master and goods clerk at Talegaon railway 
station) the responsibility of deciding how many cattle could be 
put in a truck without any infringement of the law, and if these 
servants make a mistake the Company is liable ; see Smith on 
Master and Servant, page 310; Maxwell on Interpretation of 
Statutes, pages 144-145 ; Eex. v. MecUey(̂  ̂ ; Re.v. v. ManTiP'^

Ga n d y , J. : —The Second Presidency Magistrate haSj under 
section ^32, Criminal Procedure Code, referred two questions 
of law nnder the following circumstances. He has found as a fact 
that, in January last, twenty-seven head of cattle were carried by 
the G. I. P. Railway from Talegaon (Poona District) to Bombay 
in such a manner as to subject the animals to unnecessary pain 
or suffering.

The information was laid by the Secretary and Treasurer of 
the Society for the Prevention of Cruelty to Animals under section 
21 of Act X LV III of 1860 and section 3 [h) of Act X I of 1890. 
The Magistrate found that there could be no conviction under 
section 21 of Act XLVIII of 186 0̂  because the cattle were put in 
the truck at Talegaon by the owner of the cattle under the 
supervision of the goods clerk, and the Company could not be 
liable for the acts of its servants when done in spite of a circular ' 
issued by the Trafiic Manager to station masters to prevent 
the overloading of cattle, and contrary to tbe e3:press directions 
it contained. The Magistrate, therefore, held that unless it 
could be established that the Company either encouraged the 
overloading of the truck, or knew that it was probable that 
the truck would be overloaded^ no me?is rea conld be established. 
The Magistrate proceeded i

Looking also to the trordzng’ of section 21, it appears to be the intention of 
the Legislature to make the individual who actutilly abuses or ill-treaifs an 
animal liable; and sepaiate provisiou has ]3cen mado for tlio piniishment of

(1) (1834) 6 C. & P. 293. (2) (1824) 2 B. & C. 717.
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abettors in the laitev pa-vt of tke same aeetion. Section 3 {h) of Act X I  of 1890 
is, liowevor, altogetlier different. A person includes a company or corporatioi), 
and tlie only question that the CoiTi'b hass to consider is who carried the cattle.

Then after quoting the case of Bex. v. MarsU'̂ '> mentioned in 
Mayne^s Oriminal Law, the Magistrate concluded :

It is clear, therefore, that under the second section, no mens Tea need ba 
established, and the second point must he decided against the Eailway Company*

The third point before the Magistrate was whether the goods 
yard at Wadi Bundar is such a place as is mentioned in section 3 
of Act X I of 1890. Section 3 relates to cruelty in public places. 
The Magistrate decided this point in the affirmative. Bub his 
judgment was contingent on the opinion of the Higli Court on 
the following two points:

Isi—Is the Company liable nnder the above circumstances for the nets of tha 
owner of the cattle and the goods clerk at Talegaon under section 3 (i) of 
Act X I of 1890, though they may have no knowledge [as to how the animals 
were carried P

—Is the Wadi Bundar goods station a jjlace accessible to the public, where 
the Company’s orders are that men on business done should be admitted tliore ?

On the second point we stated our opinioo in the affirmative 
at the close of the hearing. There is clearly a distinction in the 
Act between private places  ̂ for entering which a warrant would 
be necessary (see sections 4, 5 and 6)  ̂ and public places (see 
sections 3 and 7). The goods yard iŝ  no doubt, a public place. 
The public may have a limited right of access  ̂ but, as a fact; no 
one is prevented from going inside the yard (compare the case 
of Mos parte

The first point is, howevei’j more difficult; and we took time 
to consider what our opinion should be. At the outset we may 
remark that by the terms of the referenco we consider that our 
opinion must be confined to the question set out by the 
Magistrate;, wbich is briefly whether the Railway Company is 
criminally liable under section 3 [1] o£ Act X I of 1S90, though 
they may have no knowledge as to how the animals were 
carried/' We express no opinion as to whether cruelty ”  was 
legally established in this casê  or as to whether there is any-

CÂ VASJI 
M . fc'HROFB’ 

V.
a. I. p. 

railway 
COilPAKY.

q ) (1824) S B. & C. 717, (3) (1897) 1 Q, B. 1,
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tiling repugnant in the Act to the word person including a 
corporation like the Railway Company. The Magistrate has 
formed an opinion on these points without seeking our advice. 
Also we must take it that the Magistrate has found as a fact 
that the Company did take action to prevent improper loading 
of cattle on its trucks. We cannot, therefore, accede to the 
argument of Mr. Young for the prosecutor, that the Company 
must̂  in the eyes of the law, be taken to have mens rea because 
it had delegated to its servants the responsibility of deciding 
how many cattle can be put into a truck without cruelty. The 
reason given by the Railway official in his evidence for not 
making a hard and fast rule is apparently a sensible one. No 
doubt there are cases in which a master may be penally refcsponsible 
for the act of his servant, unless he can show that what was done 
was in contravention of his orders. In the present case we take 
it that the cattle were put into the truck at Talegaon in such 
a manner as to subject the animals to unnecessary pain or 
suffering “  in spite of the circular and contrary to the express 
direction it contained.’"’ There thus being an absence of metis rea, 
direct or implied, the question is, can the carriers of the cattle be 
convicted under section 3 (b) of Act XI of 1890 ? The Company 
were the carriers ; there can be no doubt about that. And the 
Magistrate has found as a fact that the cattle were carried in 
such a manner as to subject the  ̂animals to unnecessary pain and 
sufiering, owing to the fact that the owner of the cattle and the 
goods clerk at Talegaon put too many cattle into one truck.

With a view to assisting the Court in forming an opinion on 
this point the learned counscl have quoted many cases. We do 
not think it necessary to go through these in detail. The 
principle which must govern the point will be found in such 
text-books as Maxwell on the Interpretation of Statutes (3rd 
Edition) and Mayne^s Criminal Law of India (2nd Edition), in 
which reference to many of the cases quoted will be found. 
Speaking generally, the principle is that a man cannot be 
convicted of a criminal offence unless he has a guilty mind. But 
in many cases knowledge (scicntcr  ̂ mens rea) is not necessary 
and the true test is to look at the object of the Act, and to see 
how far knowledge is of the essence of the offence created. Act
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X I of 1890 was passed because it was deemed expedient to make 
''^furtlier provision for the prevention of cruelty to animals.”  
Bat; tliere is no indication in the Act that any part of the further 
provision was to create an offence apart from any knowledge on 
the part of the ofiender. The object of the Act, apparent on the 
face of itj was to consolidate and bring into one enactment the 
provisions of various local Acts, and to remove the anomaly in 
the general provision of the law (section 34 of Act V of 1861) 
which was confined to roads or streets in towns  ̂ and to acts 
which caused obstruction, inconvenience, &Cm to residents and 
passengers.

The first penal secfcion is section 3. Clause (a) was apparently 
with some slight variation taken from section 21 of Act X L V III 
of I860 (which with certain unrepealed sections of Act X III  of 
1856 formed the Police Act of the Presidency Towns), and it 
was apparently based on section 2 of the English Act for the 
prevention of cruelty to animals (Stat. 13 and 13 Yic., e. 92).

The Presidency Magistrate held that looking to the wording 
of section 21 of the Police Act it appears to be the intention of 
the Legislature to make the individual who actually ill-treats 
an animal liable. This is apparently a correct view, and there 
is no reason why it should not be equally good for clause (a) 
of section 3 of Act X I of 1890. The “ causing or procuring 
is not inserted in clause (a), because by the present definition of 
" offence ”  (which was not law in 1860) in section 40 of the Penal 
Code, this is covered by ‘^abetment.” The words of section 2 
of 12 and 13 Tic., c. 92, touch only the person who actually does 
the act of cruelty : see Powell v. KnigliP-'  ̂ and MUot v. OsiormŜ '̂  
The same rule would hold good with reference to clause (a) of 
section 3 of Act X I of 1890, which was not made applicable to 
Bombay, because the corresponding section 21 of Act X L V III of 
1860 is applicable.

Then we come to clause (5) of section 3 of Act X I of 1890. 
That is apparently taken from section 12 of the English Act 
(12 and 13 Vic., c. 92), the wording of which is if any person 
shall convey or carry or cause to be conveyed or carried in or 
upon any vehicle any animal, &c/^ The words of the Indian

CA-V7ASJI
M. Sheobi'

G. I . P .
Eaix-way 
COMPA27S ,

1902.

(1) (1878) 33 L, T, N. S, 607. (3) (1891) 65 L. T, H. S. 378.
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1902. Act are binds or carries any animal, &c.” Tlie addition of the 
w o r d  “ b in d s a n d  the omission of all menfciou of “ vehicle'^ at 
first sight seem to show that the framer of the Indian Act had 
primarily in his mind the notoriously crael manner in which 
birds are sometimes tied np and carried. But he may have 
purposely used the general expression '''binds or c a r r i e s i n  
order to include any kind of carryings whether by hand or 
conveying in or on a vehicle. There is, however^ no indication 
that as regards this cruelty ” he wished to draw a distinction 
between clauses {a) and {l>) and to make a carrier penally liable 
under clause (b), though the cruelty was practised contrary to his 
explicit directions. Similarly clause ( )̂ of section 3 seems to be 
aimed at the individual who actually offers  ̂exposes  ̂&c. Mr, Young 
argued that as regards the former part of this clause scienter 
would be immaterial, because by the word which he has reason 
to believe ”  in the latter part scienUr would be material. We do 
not agree with this argument. W e do not third? that a clause 
can be so split up̂  and that without express wordi  ̂the Legislature 
must be taken to have intended to make penally liable a person, 
who technically through his servants is in possession of live 
animal which is suffering pain, &c./’ though he may be ignorant 
of the fact, and the servants in so doing may have acted contrary 
to his explicit instructions.

Sections 4 and 5 are obviously aimed at the individual who 
does the cruel act. It was contended that because in the latter 
part of clause (1) of section G and in section 7 the words 
“ permits •’ or wilfully permits are founds therefore in the 
sections in which these words are not found scienter is unnecessary. 
We cannot agree with this contention. Take section 4 ; suppose 
the owner of a large dairy, in which one of the employers, in the 
course of his employment, performs the operation called j 
the servant would be liable under section 4, but would the master 
also be liable ? Our conclusion from a general consideration of 
the Act is that it is aimed at the individual who actually practises 
the cruelty, and that it was not intended by the Legislature to 
make a master penally liable for the act of his servant done in 
the course of the servant's employment, and certainly not when 
the act is done contrary to the orders of the master. Whether a
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corporation like the G. I. P. Eaiiway Company would l)e liable 
under section 3 (d), if it were, proved that the Company had been 
negligent and had actually connived at the act of fche servant, is 
a question which does not arise in the present case. But having 
regard to the circumstances and facts found by the Presidency 
Magistrate^ we think that our opinion on the first point should 
be in the negative. Such an opinion does not render the Act 
ineffective for its avowed purposes. The very judgment on 
which the Presidency Magistrate relied v. in a
passage quoted by Mr. Mayne but not copied by the Magistrate, 
shows that the defence in the present case might be good, And 
as Bayleyj J.̂  said in the same case, “ under this enactment the 
party charged must show a degree of ignorance snfScient to 
excuse him/^ In shorty the Judgments clearly import that if the 
defendant could have satisfied the jury of his ignorance^ it would 
have been a defence_, though the word knowingly was not in 
the statute : see per Brett, J., in Queen v. PnnceS^^

ThuSj the case relied on by the Presidency Magistrate is really 
against the view which he took. We direct the record and 
proceedings to be returned, with our opinion on the first point in 
the negative, on the second point in the affirmative.

19G2.
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a) (1824) 2 B. & C. 717. (2) (1S75) L. E . 3 C. C. 154 at p . 1(32,
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BALKEISHNA a n d  a n o t h e b  (.o b i q i n a l  D e f e n d a n t s ) ,  A p p e l i -a h i s ,  v. 
GOViND BABAJI AGABHE a n d  a n o t e b b  (o b i g i h a l  P l a i n t i f f s ) ,  

Eesponden'es.^

CivU 'Procedure Cods (X IV ofl8S :2 ), sections o8i-oSS—Second appeal—’ 
Fiiidiwj o f  fact lower Court.

One Baglio died prior to 1S56, leaving a widow AapTiriiabaij and one son Babaji, 
ffbo was ABp\irnal)ars stcp-soii. On Eaglio’ s death Anpurnal^ai took posse.ssioii 
of the laud in qxiestion in tliis suit and mortgaged it seveTal times. In 1879 slxe 
mortgaged it witli possession to tlio fatlier of tlve defendants- Anpumatai 
died in April, 1887, and iix 1890, within twelve years after her deatli, the plaintiffs,

3 90S. 
Aiml IS.

Second Appeal Ko. oiO of 1901,


