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a document knowing its contents but misappreciating its legal
effect he cannot deny his execution.  For the purpose of dealing
with the ease on this footing a finding on the following issue iy
requisite.

Prior to the execution by{defendant No. 2 of the document, was the covenant

falsely rcad over to him or was the offeet thoreof declared to him in other
nianner than is sontained in the writing, and if so, in what mannexr?

There will be a vemand for the determination of these issues
and the return must be in two months, No further evidence
unless the Judge deems it necessary.

Lssues sent back.

APPELLATE CIVIL,

.Beﬁn’e S Lo A Jenking, KCLE, Chiof Justivey wnd My, Justive Batty.

RANCHOD SHAMJIT (ontcINaL DEFENDAN&!), Arpurrane, ». ABDULA-
DHAL MITHABHAL (ortotNan Toarweiry), REseoNDERTF
Qunersldp of soil—=Inerogelment by ol rusion of beaums——
Mandutory tnjuwntion.
Plaintiff’s beams overhung defendant's soil and dofondant orosted a Duilding

which ~ovorhung those benms. A (uestion having arisen ny to whether the
beams gave the plaintifi a right to tho column of air abeve them,

Held, that the defendant innw the ownor of the sotl was entitled primd Sucio
to all above it and the dummm«m in his righta by renson 0& the beams Al nab
extend boyond the protrusion of the howms thomselves.

‘SECOND APPEAL from the decision of Chandulal M., First Class
Subordinate Judge of Ahmedabad, with Appellate Powers,
varying the deerec of N, V., Samant, Subordinate Judge of
Dohad. - "
~ The plaintiff sued for the removal of a supersteucture newly
raised by the defendant onthe open ground adjoining the back
Wallﬁof the plaintitl’s house, ulleging that the said superstructure
rented the accoss of light and air coming to his house from
.the ground, or in the alt@rnative that such part of the

N ’ .
;% Bacond Appeal No. 565 of 1908,
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superstructure be removed as had been raised by the defendant
over and above the dadhavatis (projecting beams) inserted by
the plaintiff in his own wall underneath his (plaintiff’s) roof.

The defendant denied that there was any open land as alleged
close to the wall of the plaintiff's house and contended that the
said land belonged to him ; that he had a right to use it as he
chose and that on the plaintiff’s request he permitted the plaintiff
to open a jeli (lattice) in the back wall of his house.

The Subordinate Judge found that the plaintiff had proved

that he had acquired an easement to light and air through a bake -

(hole) in the back wall on the ground floor of his house and
similarly through one on the second floor ; that the plaintiff had no

right to the removal of the new structure raised by the defend-

ant and that the plaintiff was entitled to receive from the
defendant rupees fifteen as damages, He, therefore, passed a
decree accordingly. ‘

On appeal by the plaintiff the Judge raised in all six issues,
out of which the first four were as follows :— '

(1} Is the plaintiff entitled to the right of casements regarding the light and
air as claimed by him in his plaing ?

(2) If 50, can he have the defendant’s superstrusture demolished as sought for
by him ¢ »

(3) If not, can the plaintiff be awavded damages, and if so, what ?

(4) Are the dadhavatis sttachod to the plaintifi’s house old ?  Is the plainbiff
entifled to keep them on ? and can the plaiutiff have a poart of the defendant’s
superstrueture rorwoved on that ground ?

As there was no issue raised by the Subordinate Judge about
the dadhavaiis and as the evidence recorded by him was not
sufficient to enable the Appellate Court to come to a finding
on issues (8) and (4), the case was remanded for recording
additional evidence and for findings on the said issues.

On the remand the Subordinate Judge took fresh evidence
and found that (3) the plaintiff should be awarded rupees
twenty-five as damages and that (4) the dadhavatis were about
~ forty years old and the plaintiff' was entitled to keep them free
from any interference and that he was entitled to the removal of
5o much of the defendant’s superstructure as affected the user of
the dadhovatis by the plaintifh.,
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The Judge found that (1) the plaintiff had acquired the right
to receive light and air through the two apertures in question,
one opening on the ground floor of his house and the other on
the second floor of it by way of casement; that (2) the plaintiff
could not have the defendant’s supcrstructure removed on the
ground of its interfering with tho said right of caseient; that
(8) the plaintiff was cntitled to rupees twenty-five only ag
dainages for the defendant’s interference with that right and
that (4) the dadhavatis were forty years old and the plaintiff
was entitled to have them loft intact and to have such part of
defendant’s superstructure vemoved as stood over and abeve
those dadhavatis and atfected or interfered with the use of them
by the plaintiff. The Judge, therefore, passed a deeree in the
following terms s — '

T, thevefore, vary the decree of the Uowrt below and divect that the plaintift
do xecover Bas 20 as damages frown the defendant for the diminution of light
and air cansed by Liin, and that the defenduut dv yemove that part of his super
structire which ho has raised over tho pluintifl’s dedhavatis and which atleets
or interferes with the plaintifi’s wse of them ; and thut in defanlt the plaintify
will be entitled to have thom removed anl do remove them acesding to law
throvgh the Court ot the dofendant's expense {u the execution proceedings,

The rost of tho plaintifi®s claim is rejected herehy.

The defendant preferred & seeond appeals

H. C. Cogaji, for the appellant (defendant) @ --The Judge was
wrong in granting the wmandatory injunction for the removal of
our new structure overhanging the plaintif’s beams which pro-
jeeted over our land. The land admitbedly bolongs to us and
consequently we are the owners of all things above it up to the
skies, cujus est solum ejus esh usque ad calum. ‘

The plaintift hag, by the projection of his beams on our land,
at the most aequired a right of eascinent, hub we cannot thercby
lose our right to build on our land so long as we do not disturb
the plaintif’s ¥ight. Even supposing that the projection of the
tif's beams on our land for several years gave him a right
sturb our possession of the Ihnd, still we contend that he
: ot & right to the extent of ghe projection not to the whole
column of air above it
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Talinbhat 4, Shal, for the vespondent (plaintiff) :—The pro-
jeetion is nob in the nature of an easement. It is tantamount
to occupation of the defendant’simmoveable property : Mokanlal
Jechand v. Amratlal Bechardas ¥, see Printed Judgments for 1879,
page 27, If it be treated as trespass on defendant’s immoveable
property, then we contend we have acquired a right to the
space oceupied by the projection underneath and above, cujus esé
soluin ejus est usque ad calum: Harvey v. Welters® The man-
datory injunction was, therefore, properly granted.

. U, Coyaji, in veply :-—He referved to Corbeit v. Hell.®

Junking, C. J. i=The plaintiff’s beams overhang the defend-
ant’s soil, and the defendant has erected o building which over-
hangs' those beams. The lower Appellate Court has granted a
mandatory injunction directing the removal of the building.

The sole question is whether the beanis have given the plaint-
iff a right to the column of air above them.

The defendant being the owner of the soil is entitled premd
Sacie to all above ib, and in our opinion the diminution in his
rights by reason of the beams does not extend beyond the
protrusion of the beams themselves: see Corbett v. il @ and
Harris vo De Pinna.®

The injunction must, therefore, be dissolved and the decrec
must be varied to thab extent.

The appellant will get the costs of this appeal.

Decree varied,

(1) (1878) 3 Bom, 174, () {1870) L, R. 9 Eq. 671,
(® (1872) TR, 8 C, P, 162 ab p. 165, () (I886) 35 Ch. D. 238 b 1 260,
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