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Before M)\ Justice Russell.

M ITH IBAI, Plaintifi', v . CANJI ivHEEAJ, Dependant.* 1901.

W Ul—li^xec'utor—Death o f  executor—Stihstitiited executor— Execxdov aH£^13.
according to the tenor. ------------------

Kheraj Lalji, a Hindu, by a codicil to his will appointed liis wife Parvatibai 
to be his sole executrix and directed tbat she should carry on all liis affairs, 
distribute certain moneys annually and defray certain Sadmarat expenses in 
Cuteh. He then provided as foUo-ws: “ In ease o£ the death of my %vife 
Parvatibai, the said affairs and distribution o£ money mentioned above to be 
paid hy my second wife, Bai Mitliibai.” Parvatibai proved the will and died 
and the plaiutiif Mithibai thereupon applied for probate of the •will,

Selil, that she was entitled to probate, being executrix according to the tenor 
of the will,

Whei’e a testator appoints an executor and provides. that in ease of his death 
another should be substituted, then on the death of the original executor though 
he has proved the will, the executor so substituted may be admitted to the office, 
if it appear to have been tha testator’s intention that the substitution should 
tate place on that event, whether happening in the testator’s lifetime ot 
afterwards.
 ̂= Where a testator by his will names a person to discharge any duties under 
the will wfthout expressly appointing him exeeutor, the rule is that, unless it 
can be gathered from the will that the testator intended such person to 
pay the debts and legacies under the will, such person cannot be held to be the 
executor.

T h is  w as an application by the plaintiff for probate accord­
ing to the tenor of the will of one Kheraj Laljij who died in 
1881. By his will, he had in the first instance appointed one 
Parvatibai his executrix. She took out probate in 1881 and 
died in 1898, and the plaintiff claimed that on her death she was 
executrix according to the tenor of the will,

Kheraj Lalji was an inhabitant of Bombay. He died in 1881 
leaving two widows (Parvatibai and ' the plaintiff Mithibai) 
him surviving. He left a will dated 1878 and a codicil dated 
1881.

The following was the testator^s will :
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I give and bequeatli unto my wives Parpia and MitM, respoctively, all their 
wearing apparel and trinkets, jewels and ornaments of the peraon usually worn 
hy or reputed to belong to them xespectively. I give and bequeath to my wife 
Pai’pia all the rest, residue and. remainder of my real and personal estate what­
soever and wheresoever for her own absolute use and benefit. I  direct that my 
said wife Parpia shall maintain and keep with her my said wife Mithi so long 
as she remains a widow and as long also as she remains in harmoiiy and concord 
with my said wife Parpia, and in the event of any disagreement arising between 
them and it should become impossible for them to live in harmony together, 
then and in such case my said wife Parpia should pay unto my said wife Mithi 
the sum of rupees thirty a month for her maintenance during her widowhood 
and no longer. And I  hereby nominate and appoint my said, wife Parpia sole 
executrix of this my will, and lastly I  hereby revoke all wills, codicils, testa­
mentary dispositions and appointments whatsoever by me at any time or times 
heretofoi’0 made, and do declare this to be my last will and testament.

The codicil executed on 5tli July, 1881, was as follows:

I, the undersigned) Thakar Kheraj Lalji, do hereby nominate and appoint 
my lawful wife by name Parvatibai as my sole executrix after my demise to 
carry on all my affairs, to recover all the house rents as well as to recover all my 
money advanced to several indi viduals npou the mortgage properties as per 
several mortgage deeds now lying with my wife delivered to her in my lifetime, 
I now mention the following proposals how to dispose of and invest my money 
after my death;

M rst—Bs. (100) one hundred to be paid annually to Bhai Dangersi Morarji.
Seeoncl—'Rn. (50) fifty to Bhai Bhanji Dungersi to bo paid anniic€ly Es, 50 

only.
Third—Rs< (100) one hundred to be paid annually to Bai Vallbai only.
Fourth-~''B^3, (100) one hundred to be paid annually to Bhai Meghji Arjun 

only.
(100) one hixudred to be paid, annually to Bhai Canji Arjun only.

SLvtk—'Rs. (40) forty to be paid annually to Bhai Madhawji Manji in Cutch.
All the above money so written by me in my lifetime should be distributed 

by my wife withoiit fa il; besides this to defray all the expenses for charity 
purposes called Sadmarat now in continuation in Cutoh and should, not at 
all be discontinued. Out of the abovementioned parties if any one acts contrary 
to this my last will aird testament made this day by me in my sound sense, they 
“win thus be precluded. In case of death of my wife Parvatibai the said affairs 
and distribution of money so mentioned above to be paid by my second wife 
BaiMithibai.

The first will and testament made by me in the ofBce of Mi-. Jefferson is 
quite valid as stated therein : the said will should be delivered to Bai Mithibai 
by my first wife Parvatibai. In case of any dispute arose between both 
(Mithibai and Parvatibai) the sum of Es. 10 monthly to be paid to Mithibai 
foi' miatenance. I f  any of the parents of both my wives comes and stands to
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take defence to this my will aixd testament, the same is quite mill and void. All 
the above properties and estates made solely by him.

Parvatibai obtained probate in 1881 and became under tlie 
will the absolute owner of the whole estate, subject, however^ to 
the payments directed to be made by the codicil.

She died in 1898, leaving a will, whereby she bequeathed all 
her property to the defendant.'

The plaintiff Mithibai now applied for probate according to the 
tenor of the will.

The defendant denied that the plaintiff was entitled to probate. 
He contended that the clause in the codicil in case of death of 
my wife Parvatibai the said affairs and distribution of money so 
mentioned above to be paid by my second wife Bai Mithibai/^ 
wa,g intended only to take effect in the event of Parvatibai’s death 
in the lifetime of the testator. He further contended that in 
<my case the plaintiff was only entitled to a limited right of 
administration as to payment of annuities and the expenses of 
Sadavaraf, and waa not entitled to the management of the whole 
estate of which the defendant had become owner under Parvati* 
bai’s will.

Scott (Acting Advocate General) and Jnmfmiiy for plaintiff.
Bailees (with Branson) for defendant.

The following authorities were cited: "Williams on Executors 
(9th Edition), pages 196 and 199 ; In ilie goods o f  Jjighhn '̂̂ '̂ ; In 
the gooch o f Henrietta JoJinson^̂ '̂ ; Coote on Probate, page 176; 
Abbott Y. AlhoU^̂ ;̂ Henderson^s Succession Act, section 231 ;, 
the goods o f  Fof̂ ard'<̂ '̂  | Mclhilkm  v. Davidson ; i/ie goods o f  
Clarhe '̂ ;̂ In  the goods o f Dodgson̂ '̂̂ ; [Pegg v. Chamherlaiii '̂'  ̂I 
In the goods of Brown^^'^In re Thachav Madhavji Dliaramsl̂ '̂  ̂
In the goods o f  James Jones^̂ ^̂ ; Probate and Administration 
Act (V of 1881), section 4 ; Indian Succession Act (X of 1865), 
section 111.

1901.
M I ’XHIBAI

t!.
CiKjrx

K h e b a j .

(i) (1828) 1 Hagg. 235.
P) (1858) 1 & Tr. 17.
(3) (1818) 2 Pliillimoi'o 678. 
W (18S3) 3 bV. & Tr. 173. 

(1871) Ir. Rep. 6 Eq. 26.

(6) (18S9) 1 Sw. & Tr. 260. 
m  (I860) 1 S\v. & Tr. 527.
(8) (1877) 2 P. 3>. 110.
(0) (1880) 6 Bom. 460.
(10) (1861) 2 Sw. & Tr* 155
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Cahji

K e e b a j .

R u s s e l l ,  J .  : —As m y  ju d g m e n t  in  th is  case w i l l  p ro b a b ly  n o t be 

tre a te d  as fin a l, I have  deem ed i t  d e s ira b le  to  p u t th e  co n c lu s io n s  

a t w h ic h  I had  a r r iv e d  d u r in g  th e  a rg u m e n t in  w r it in g .

The plaintiff originally applied for letters of administration 
with the will annexed of Kheraj Lalji^ deceased, but, as I  am 
informed, on the suggestion o£ the Court of Appeal in Appeal 
No. 1115, the application was amended into a petition for probate 
of his will and codicil upon the ground that the plaintiff was the 
executrix according to the tenor thereof.

The first question, therefore, is, what has the testator said in 
these documents ?

The testator, Thakar Kheraj Lalji, by his codicil dated 5th 
July, 1881, provided ; I  do hereby nominate and appoint my 
lawful wife by name Parvatibai as my sole executrix after my 
demise, to carry on all my affairs, to recover all the house-rents 
as well as to recover all my money advanced to several individuals 
upon the mortgage properties as per several mortgage deeds now 
lying with my wife, delivered to her in my lifetime/^ After 
setting out several legacies, the testator continued; In case of 
the death of my wife Parvati, the said affairs and the distribution 
of money so mentioned above to be paid by my second wife, Bai 
Mithibai . . . In case of any dispute arose (sia) between both 
(Mithibai and Parvatibai) the sum of Rs. 10 monthly to be paid 
to Mithibai for her maintenance. I f  any of the parents of both 
my wives comes and stands to take defence to this my last will 
and testament, the same is quite null and void. -̂’

The question is, what has he intended by the words he used ? 
By the codicil Parvatibai is to carry on “ all his affairs as his 
sole executrix, to recover all the house-rents, as well as to recover 
all his money advanced to several persons upon the mortgage of 
properties. He then makes certain “  proposals for the disposal 
and investment of his money/’ She is to distribute those moneys 
annually and to defray all the Sadavarat expenses in Cutch. In 
case of her death “ the said affairs ” and the distribution of 
m4?ney so mentioned to be paid by my wife Mithibai." His first 
will is to be delivered to her by Parvatibai. He then provides 
that if any of the parents of both his wives comes to take defence 
to this his last will, the same is null and void.” I  read “ the said
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affairs as referring to “ all my affairs ” as these words must be 
referred to the last antecedent: see Escldle v. Ilmlean,

Section 182 of the Indian Succession Act (X of 1865) proyides 
that the appointment may be express or by necessary implication.

In Eamahai v. Bcmanji N am nanjip  Sir Bichard Couch said .*
Section 182 o£ Act X  of 1865 appears to be compiled almost verhatim from 

cases collected in tlie work of Mr. Williams on Eseciitors, as are many moie 
sections of tlie Act framed -apon cases decided in the Eiiglisli 'Courts- This 
sliows that tte Indian Legislature tliouglit tliat the Indian law of succession 
might be fitly illustrated by Enoiish. precedents. . Section 182 says that t ie  
appointment of an executor may be express, or by necessary implication, and if 
by any word or circumlocution the testator recommend or commit to one or 
more the charge and. office, or tbe rights which appertain to an 'executor, it 
amounts to as much, as the ordaining or constituting Hm or them to beeseoutors 
(I. Williams on Executors, page 230, 6th Edition)i This is wliat is meant by 
“  necessary implication.”

It is to my mind clear from the words used that tiie tesiatoi  ̂
intended Mithibai to carry on his aSairs and to pay the debts 
and legacies.

The principle applicable is that, unless it can be gathered from 
the will that the testator intended the person named to pay the 
debts and legacies Tinder the will, he cannot be held to be 
eieciitor ; see In the goods o f Fmicliard and In the goods o f  
loiory j see also In re Ifomlmr MooIcerjeeS^^

Another point that strikes one iŝ  what was the object of 
directing the will to be handed to the plaintiff by Parvatibai if 
she was not to exercise the powers conferred by it ? Again, why, 
if the testator did not mean to confer an  ̂powers upon JVtithibaij 
should he have added the direction as to “  the parents of both 
wives not interfering,” for that I  take to be the meaning of the 
words he used.

This is not unlike In the goods of Glasson < '> where a testator 
said: “  This is to cancel all former wills and to leave all in the 
hands of my mother and wife jointly or separately and they are 
in no way to be interfered with/^ No executors were named.

Cl) (1846) 15 M. & W. 277. (1872) L. R. 2 P. & M. 369.
(2) (1870) 7 Bom. H. C. A. 0 . J. 64 at (4.) (1874) L. H. 3 P. & M. 167; 

pp. 66 & 67. (8) (1880) 5 Cal. 756.
(6) (1874) W, B, 845.

1301.

MlTHiBA.1
V,

Ca k j i
K heeact.



1901. and probate was granted to the mother and wife as executors
- MirHiBAi according to the tenor®

CA.KJI It was argued by Mr. Eaikes that by. the codicil no time for
KasBAjr. appointment of Mithibai being fixed, the contingency was

Parvatibai dying in the lifetime of the testator; but this is not
dOnSiatent with the direction that Parvatibai is to give the will 
to Mithibai; andj moreover, where a testator appoints an executor 
and provides that in case of his death another should be sab- 
stitutedj on the death of the original executor^ though he has 
proved the will  ̂the executor so substituted may be admitted to 
the office if it appears to have been the testator’s intention that 
the substitution should take place on the death of the original 
executor, whether happening in the testator’s lifetime or after­
wards ; htr the goois of LigMon and hi the goods of J'ohnsonŜ '̂  

As to the argument that this is an appointment of Mithibai 
for a limited purpose, I cannot so cousttue the codicil, which I  
read as a direction from the words used  ̂ that Mithibai shall 
admioiater the estate which is all that is required: see In the goods 
o f  BfOwnŜ '̂  I f  I  am right as to this, limited probate cannot be 
granted; see ht the matter o f  Thaltar Madhavji BharamsiS^^

There are annuities to be paid and the Sadavarat to be kept 
upj and I  have only the dry point of law to decide, and must not 
regard any hardship or inconvenience on the defendant.

As to costs, I  think the proper order will be to order the 
plaintiff to bear all the costs up to the amendment of the petition. 
The plaintiff to have all costs after and including that date as if 
the amended petition had been the original petition.

Attorneys for plaintiff— Tyahjee, Bayabhai S Co» 
Attorneys for defendant— Bmetham, Bland and Nolle*

(i) (1828} 1 Hagg. m i  (3) (1877) 2 P. D. 110.
«2) (1S58) 1 Siv. & Tr« 17.' Ci) (1880) 6 Bom. 460*

576 THE INDIAN LAW EEPORTS, [VOL. XXYl,


