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B ^ o re  Mi\ Justice Cliandavarhar and M r . Justice Astan^

JETIIABHAI PAEBHTJPAS and anotheb (okiginal P i.aintibs's),
Appemasts, V. NATHABHAI BAVAJl and oihees (obigikal Dei-end- *
ants), liBSPOĵ DEî T'S.*

B kagdari and N arw adari A c t  {Bom bay A ct V o f  1862), sections 3 , 5t— Bhag 
—N an oa— ’Recognised suh-divisions o f  a Niirwa compromise effecthig a suh’ 
division not recognised— V iid  compromise— Collector’s action— A ppeal to 
Commisxioner— C ivil Court— Adverse possession—-.Evidence A ct { I  o f  
1872), section 115— Eatoppel,
At the death o£ K, a Bub-ehiiTer holding a recognized sub-dmsion in a nariDa, 

disputes arose between plaintiffs and defendants as to the heirship. The clisputeB

* Kecoi;d Appeal No, 484 o f 1903. 
t  Sections 3 aiid 6 o f  the Bhagdari a;’.d IfJ'arwadari Acfc run as follows 
3, I t  Shall not bo la':i fu l to alienate, assign, ini^rtgage, or otberwife charge or 

incumber any portion of any bhaf^ or share in any bhagdari or narwadari village 
otliei' fchau a recognized sub division o f such bhag or share, cr to aliei.ate, assign, 
niovtgageor otherwise charge or incum ber aTiy liofnesteivd, building-site (gablian) or 
premises appurtdnauS or appandanb to any such b b a j or share or x-ecognized sub" 
division appurtenant or appendant thereto, apart or separately from  any srioh bhag 
or share, or recognized bub-division thereof.

A.ny alienation, assignment, mortgage, charge or incurabrance,' contrary to the 
provisions o f  this section, shall be null and v o id ; and it shall be lawful for the 
C olledor cr other cliief reveniie-oiBcer o f the district, whenever l)e shall, upon due 
inquiry, find that any person or persons is or are in poBflession o f any portion o f any 
bliag <’!• sliara o f an.v homestead, building site (gabhin) or premises appurtenant or 
appendan'u to such bbag or Hh ir e in a 'iy  bhagdari or narwadari vilhsge cthtr than a 
reeogniztd snb-divif.ion o? sluh Viba  ̂ or ahwe, in vii)lation o f  any o f the provisions of 
this Eceii'.n, s'lmniarily to leinove him or them fr .m  sucii possession, and to rrstcre 
the posse-siou tJ the person or pei'soas whom fche CollecLor rihall deem to be entitled 
thereto I ,

and any suit bronglit to try tin  vaVtdi'.y o f any order or orders wliia’i the ^o^lector 
may make in such matter must be broughs within three months after the execution 
o f  such order or orders.

# * #
5. Kotliirg in this A ct contained shall be Gonstruod as p ohibifcing the alienation, 

assignment, movtf.-a>ing, ch irg irg  or ineamberi! g any I'h g  or sluiro. ir  recogn'z‘ d 
sut"diviH'oi o f any bhag or shnrf, iij any Budi village as aforesaid, eonjoiiitly and in 
the grcss with it i honustcad, buiMiiip;«site (gabhani and other proper a]ipurtenances, 
i f  snch alitMiati n, assigmnen!, nior;g;ip-e, chave-u or inonmbranc! be in other respects 
wai'rauted b^ law, the ob ject a:ul iutontion of thij A 't bei ig to prevent the tlismem- 
bermcnt of bhw^s or sliares. or recoguV-ed su '-d ividons tiiereof, in bhagdari or 
narwadari villages, and also to prevent '^ e  seve.-aace o f homosteadsj building-sites 
(gabhan) or other premises, appurtenant or appsnJan t to bhaga or shares, or recog­
nized sub-dlvioions o f bhaga or shares, fioni the same or any o f them.
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led to a suit h j  tlio plaintiiDs, wherein tliey fuiled. Before, however, period 
for appeal expired, tlie pai’fcios effected an amiciiblo sottloment, by 'wMcli the 
defendants gavo up tlioir rights in favour of tho plaiiiiiffe ovor half of a survey 
juimhei', which. Wfis a pari of a nariva holding governed by the Bhfigdari and 
Isfarwadaxi Act (Boni.l3ay Act V  of 186S). Later ou the plaintill's leased their 
portion of the land in perpetuity to a third pai'ty. The dofundiuifcs thereupon 
applied to the Oolleetor, ooraplainiiigthat the plaintiffs had alienated tho property 
contrary to the pi’ovisions of the Bhagdari and Narwadari Act (Bombay Act 
V  of 1862), and praying that the alienation being void, they (the defendants) 
should be placed in possession of the land. The Oolleetor doclincd to interforo ; 
but, ou appeal, the Commissioner held otherwise and directed tlio defendants to ba 
put in possession o£ tho land. Tlio plaintiifu then lllod a, Huit to n^cover the 
possession of tho land.

Meld, that as the efl;o<st of tho oonipromise n-ri'ived at botvveen tho parties 
was to filionate a portion of a hJtag or shai’o in a tuwun other than a reeognizod 
su!)"diviiiion of sneh hltag or sliaro it was void witliin tho moaning; of section 5 
of the Ehagdari and Narwadari Ac;t (Bombay Aot 'V of 1803); that the 
plniutifls acqiiived no.rights uudor tho oompromise, and tliat therefore they 
were not entitled to any relief.

All appeal from an order passed l>y tho Oolleetor under section 0 of tlio 
IWiagdari and Narwadari Act (Bombay AotV of 1802) licf! tothe Commissionoi*.

The Oolleetor can. take actj,pn at any time \xnder sc(3tion 3 of tho BJvagdari 
and Narwadari Act (Boxabay Act V  of 1B02); and theploa of advormo possession 
cannofc prevail again«t any order that he may niako.

Dala V. F&rag Khuskal (i) followed.
It is ol’ the esseuee of the titlo by advorsa po.ssef-ision that it niUBt rolata to 

fsomo property whioh is recogni zed by law.

Second A.i?PB.iL from the decision of S. L . Bafceliolorj Districfc 
Jndgo o£ Ahmedaload, confirming the decroo passed by J.. M. 
Siiulda^ SubordinatG Judge of Borsad,

Suit to recover possession of land.
The property in dispute belongod originally to oao Kasbibliaii 

wbo was a, sub-sharer holding a recognized sub-division in a 
mrwa under the Bhagdaii and Narwadari Act (Bombay Act V 
of 1862), Kashibhai died leaving a widow; and on her deaths 
the plaintiffs inherited the property as heirs of Kashibhai, Dis­
putes then arose between the plaintilfs and the defendants’ father 
as to the heirship; and they resulteil in Suit No. 1783 of 1882 
being filed by the plaintiffs. On tho 20th Becemborj 1882, this 
smfc v̂as decided against the p?aintitfs. Before the period of

(I) (1902U 5^om,L.a, 797.
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appeal had expired, the plaintiffs and defendants’  father entered 1904. 

into a compromise on the 21st January^ 18 84 , the effect of which "jbxhabhai 
was that the defendants waived their right over the properties 
described in the compromise including one half of survey No. 275 
and passed a release for, it to the plaintiffs, who were since then 
in possession of the properties mentioned in the compromise.
The plaintiffs on the 14th June, 1895, leased the property in per­
petuity to Ambaidas and Govindbhai. This action of the plaint­
iffs led the defendants to apply on the 31st January, 1896, to the 
Collector under .the Bhagdari and Narwadari Act (Bombay 
Act V  of 1862), complaining that the lease by the plaintiffs 
would dismember the nama and praying that the property 
should be given up to them. In June, 1896, the Collector decided 
that the permanent lease would not cause a dismemberment of 
the %a,ma and that the defendants had no cause or right to 
complain. This decision was, on appeal, reversed by the 
Commissioner; and the defendants were put in possession of the 
property in July, 1898. In 1901, the plaintiffs filed this suit to 
recover the possession of the property from the defendants.

The defendants contended {inter alia) that the claim war 
barred by the provisions of Bhagdari and Narwadari Act 
(Bombay Act V  of 186^), and that the compromise dated the 21st 
January, ISSi, was inoperative.

The Subordinate Judge threw out the plaintiffs^ claim holding 
that the jurisdiction of the Civil Court was barred by the Bhag­
dari and Narwadari Act (Bombay Act- V  of 1862), On appeal 
this decree was confirmed by the District Judge.

The plaintiffs appealed to the High Court.

Ji, A, SJiaJh, for the appellants (plaintiffs) ;-~W e submit that the 
release (Exhibit 4 4 ) is not an alienation or an assignment within 
the meaning of section 3 of the Bombay Act V  of 1862. It is only 
a compromise between the rival claimants of Kashibhai^s property 
and the rights of inheritance are in no way included within the 
scope of section 3 of the A c t : see Verihhai v. Further
the land in dispute is one of the many properties mentioned in 
Exhibit 4 4 ; and there is nothing to show that all the said pro­
perties including the land in ^lispute do not form a recognized
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sub-division of a m m a, Tiie lower Ooiii’ts have not approaclied 
Jethabhai the question from that point of view. Before tho release could 
IfATOiBHAi, declared to be inoperative under section S of the Bhagdari and 

Narwadai'i Act (Bombay Act V of 1862) the Court has to see 
whether or not all the properties including the disputed land 
and not only the land in dispute mentioned in Ex-hibit 44 formed 
part of a m m a  or of a recognized sub-division thereof. The 
lower Appellate Court is wrong in holding the cilaim barred by 
the concluding portion of section 3 of the Act,

The Collector has made no order in this case and tho Commis- 
sioner is not the officer within the meaning of the section. The 
Act does not provide for any appeal to the Commissioner. And 
for the purposes of the section tho Commissioner lias no locm 
stcmcU wh,atever. The suit is not therefore barred.

We have also made out a claim by adverse possession,
[AstoN;, J. :— Could tiie provisions of tho Bhagdari and Narwa» 

dari Act (Bombay Act V  of 1SG2) be controlled by the plea of 
adverse possession under tho Limitation Act (X V  of 1877): see 
' .Daia Y, Paruff

W e submit that though the Collector is at liberty to take 
action, at any time under section 8 oi; tho Act, tho Courts have to 
give effect to the legal rights as much under the Limitation Act 
(X V  of 1877) as under the Bhagdari and Narwadari Act 
(Bombay Act V  of 1862). The case of JJala v. Fmiff KhtshaV- )̂ 
relates only to the Collector’s order.

W e further submit that the defendants are estopped from 
going behind the compromise (section 110 of the Indian ISvidenco 
Act, I  of 1872).

At any rate  ̂ the land in dispute should be joined up with 
Kashibhai^s land and therefore given over to the plaintiffs j but 
the defendants are in no way entitled to i t : see Mahamad Dam
Y, A^mnjiS^y

M, N, MeMa  ̂ for the respondents (defendants) :-"~The land in 
dispute is a portion of a survey nuraberj which stands in the 
name of defendant No. 1; and being portion of a mrwa has been 
rightly joined up with the remainyig portion of the survey num»

■i t  (190  ̂4 Bom. t ,B . 797, (2) as59) 23 Bom, 7X0,
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Ler. Exhibit 44 is au alienation within the meaning of section 8 1904
of the Bhagdari and Narvvadari Act (Bombay Act Y  of 1862); Jbthabhii

since it conveys the property absolutely to the plaintiffs. The N-ATiM.BEir,
land in dispute being a portion of a nanoa the compromise does 
constitute dismemberment of it and is therefore void.

The plea of adverse possession cannot affect the application of 
the A c t ! see Dala v. Parag KJmsJialŜ '̂  The Courts can do 
what the Collector can do under the section at any time.

Section 115 of the Indian Evidence Act (I of 1872) does not 
apply and the facts in this case do not create any estoppel.

L. A, 8Iiah was heard in reply.

OhandavarkaEj J. ;—The undisputed facts of this casOj, which 
have given rise to several questions of law, are shortly these.
Kasibhai was a sub-sharer, holding a recognised sub-division in a 
narwa. He died leaving a widowj and the plaintiffs allege that 
on her death they inherited tlae property as heirs of Xasibhai.
There were disputes between the plaintiffs and the defendants' 
father as to heirship and that led to Suit No. 1783 of 1882. In 
that suit the plaintiffs failed and before the period for appeal 
expired, the parties effected an amicable settlement, which 
resulted in the execution of a deed dated the 21st. of January,
1884, (Exhibit 44) by which the defendants’ father gave up all 
his rights in favour of the plaintiffs in certain properties which 
comprised the land in dispute. That land is a portion of Survey 
No. 275. and is 2 acres and 4 gunthas in extent, the whole of the 
survey number being 4 acres and 8 gunthas. This survey number 
is a Narwa holding and Bombay Act V  of 1862 applies to it.

The plaintiffs leased the land in dispute in perpetuity to third 
parties and that led the defendants to make an application to 
the Collector^ complaining that the plaintiffs had alienated the 
property contrary to the provisions of the Act just mentioned.
They alleged that the permanent tenancy was an alienation of an 
unrecognized portion of the nafwa, and requested the Collector 
to declare it void and place them in possession of the land. The 
Collector, however, declined t^ interfere on the ground that the 
permanent lease did not amolint to any dismemberment or the-
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1904 creation of an unrecognized sub-division oJ; tlie -mfwa holding
Jjjtjubhai and that there had been a recognized, siib-diviaion by virtue of
ITathIbhai, Exhibit 44 before the permanent lease. The defendant appealed

from the Collector's order to the Revenue Commissioner who 
reversed that order and directed the defendants to be put in 
possession of the land in dispute.

The present suit was brought by the plaintiffs to recover 
possession. JBoth the Courts below have rejected the plaintiffs’ 
claim and in this second appeal their pleader has urged their 
title to recover the land on three grounds: (3) that their title 
being derived from Exhibit 44̂  which is a deed of compromise, 
there was no alienation within the meaning of section 6 of 
Bombay Act V of 1862 j (2) that they have become owners by 
adverse possession; and (3) that the defendants are estopped from 
denying the validity of Exhibit 4i4i and contesting the plaintiffs’ 
title to the land.

At the outset it is to be remarked that the question of the 
validity or otherwise of the permanent lease and of the Commis» 
sioner’s order thereon is not before us. Neither party contests 
the leg-al propriety of that order. The first queation is— whether 
Exhibit 44 had tho effect of alienating a portion of a b/iag or 
share in the mrwa other than a recognlKed sub-division of such 
IJmg or share and was'on that account void within the meaning 
of section 5 of Bombay Act V of 1862 ?

It is argued for the plaintiffs that Exhibit 44 is not afieeted 
by that section, because it is urged, it was a compromise enter­
ed into for the settlement of a honA fide diapufce between the 
parties. The answer to that, however^ is that the result of the 
compromise was to dismember Survey No. 275  ̂ which comprised 
4 acres and 8 giinthas, and to give to the plaintifis 2 acres and 4 
gunthas out of it. In other wordS;, by Exhibit 44 was carved 
out of i\iQ m m a  a sub-division which did not exist at the date 
of the transaction as " a  recognized sub-division/'* "Whether we 
call it a compromise or a partition or by any other name, the 
offect of the transaction was the same. The substance and effect 
of the transaction is what must beeiooked to for the purpose of 
determining whether it is within tKe mischief which the Legis­
lature had in view in passing the Act in question. I f  the



transaction clearly amounts to an alienation of an unrecognised 1904

sub-division of a share in a narwa  ̂ its real nature cannot be dis- Jbthabeai
guised by calling it a compromise. The relinquishment, then  ̂ Eaxhabhai.
by the defendants^ father of the land in dispute in favour of the 
plaintiffs was not lawful but void under the provisions of 
sections 3 and 5 of Bombay Act V of 1862. But it was argued 
that although the transaction was void under Bombay Act Y  of 
1882, je t  in the absence of interference on the part of the Col­
lector, there was nothing to prev;ent Civil Courts from recognising 
the rights of the plaintiffs. We cannot give effect to this argument, 
because section S declares that such an alienation aS we have here 

shall not be lawful,” which means that it shall be absolutely 
void. The plaintiffs sue in ejectment and must make out their 
title to recover the land. Their title rests on Exhibit 44, but 
that being a void deed there is nothing on which the plaintiffs’ 
title can rest. Whether the Collector interferes or not under 
the second clause of section S, the first clause making such 
alienations “  not lawful/^ a Court of law is bound to give effect 
to it. Further, the action of the Commissioner in putting the 
defendants in possession was under the power given to the Col­
lector by the second clause of section 3, It is true that the 
action was taken on the defendants’ complaint as to the per­
manent. lease. But the defendants asked to be put in possession 
and the Collector had relied in his order on the fact that in his 
opinion Exhibit 44 represented a valid transaction. With these 
facts before him the Commissioner reversed the Collector’s order 
and restored the possession to the defendants. Even assuming 
that the Commissioner had not the question of the validity of 
Exhibit 44 before him, we are bound to uphold his action if we 
can ascribe it to something which he had the legal power to dOj 
the question being not whether the Commissioner intended to 
restore possession to the defendants because he thought Exhibit 
44 to be void, but rather whether the defendants can defend the 
possession so obtained on legal grounds. Next it is contended 
that the Commissioner had no jurisdiction to interfere under 
the Act, because the authority^ designated in vSection. 3 is the 
Collector, and the Act gives no ^ppeal from the Collector's order 
to the Commissioner. The answer to that is that Bombay Act 
V  of 1862 must be read with the Land Revenue Code* Section
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1904. 208 of the Land Revenue Code lays down ; In the absence of
any express provision of this Acfĉ  or of any law for the time 

NA.raABim force to the contrary, an appeal shall lie from any
decision or order passed by a Revenue-officer mider this Act  ̂ or 
any other law for the time being in force, to that officer’s 
immediate superiorj whether such decision or order may itself 
have been passed on appeal from a subordinate officer’s decision 
or order or not.” The Collector is a 'Eevenue“oflicer  ̂according 
to the definition of the term in the Code, and it is conceded by 
the learned pleaders for both parties that for the purpose of 
assessment a uanoa tenure falls within the provisions of the Land 
Eevenue Code, The Commissionerj therefore, had jurisdiction to 
interfere with the order of the Collector passed under Bombay 
Act V  of 1862.

ITow, we come to the question of the title said to have been 
acquired by tlie plaintiffs by adverse possession. The District 
Judge has found the plaintitfs’ possession for more than twelve 
years under Exhibit proved, but ho has held that it is not 
adverse, because some of the defendants were 'minors during the 
period. W e need not consider the legal soundness of that view of 
the District Judge, because, in our opinion ,̂ Bombay Act V  of 
1862 is not aifected by the Limitation Act, as was decided in 
'Data, V. Parag K'/mshalp-̂ ' where it was held that the 
Collector can, under section 3 of the Bhag'diki A ct, take action at 
any time, and. that the plea of adverse possession cannot prevail 
a.gainst any order that he may make. Then again in , The 
Colledof of Broach v. Besai it was held that no
law .of limitation applies to proceedings taken by a Collector 
■under Bombay Act V  of 1862.

as we have already held, the Commissioner’s order sup­
plies the place of the Collector ŝ order and is passed with juriB- 
diction, then this case falls within the principles laid down in 
the cases cited above. Apart from authority and on principle 
alone it seems to us that such a title as the plaintiffs claim to have 
acquired cannot be acquired by adverse possession. It  is not 
the case of the plaintiffs that thef have held the land in dispute 
adversely for more than twelve years as a land not falling within

m  t h e  m m m  l a w  b e p o e t s .  [ t o l ,  x x v m .

, ::a) (1 )̂02) 4 Mm, 'L, B, 797» ' " • m (1888), 7 BQm.;'546,;



the Qiama tenure or the specific narwa holding o£ which it 
admittedly forms a part. Their case rather is that they ĥ ave Jbthabiui

held it as forming part of the holding and as subject to all the jjAsnlBnAx. 
incidents of the tenure. All that is claimed for them is that 
their possession for more than twelve years of the land in dispute 
entitles them to hold it as against the defendants as “  a recognized 
sub-divison of a hlidg or share in the narwa.- But it is of the 
essence of a title by adverse possession that it must relate to 
some property, which is recognized by law. But here there is 
no such property, since the Legislature has proscribed the kind 
of property on which the plaintiffs seek to found their title by 
adverse possession.

Then as to estoppel. Apart frow the qaestion whether sec­
tion 115 of the Indian Evidence Act was intended to apply to 
transactions expressly declared by the Legislature to be void or 
unlawful, the undisputed facts of the case are such as to make 
that section inapplicable. The plaintiffs were about to appeal 
from the decree passed in the suit v/hich they had brought, and 
in consideration of their not appealingj the defendants’ father 
relinquished his rights to the land in dispute. In other words, 
the plaintiffs’ promise not to appeal formed the consideration 
for the relinquishment. It was substantially a contract between 
the parties. There was no declaration^ act or omission by 
means of which the defendants^ father led the plaintiffs to believe 
a thing to be true and to act upon such belief. Section 115 of 
the Evidence A ct requires that to create an estoppel there must 
be a representation by means of a declaration, act; or omission 
that a thing is true, i.e., that the representation is “  as to some 
state of facts alleged to be at the time actually in existence.”
I f the representation relate,s to promises de ftihwo^ it can be 
binding not as an estoppel but as a contract: see per Selborne 
L. 0 . in Maddison v . . AldersonP and per Lord Macnaghten in 
George WMiechurch Limited v. OatmnaghP  ̂ Assuming that there 
was a representation as to an existing state of facts, what was it 
that the defendants^ father can be said to have represented to be 

, true ? That the plaintiffs were'‘the heirs entitled to the land in 
dispute. The defendants do nft dispute that—in fact, they are
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not concerned to dispute it for tlie purposes of the present ease. 
Th.0 defendants^ father did not represent tliat tho land in dispute 
was a recognised sub-division of a bMff or sliaro in the narwa 
which conid be legally held whether^ by tho plaintifls or any one 
elsej and that is the question which is now in dispute. I f  the 
plaintiffs agreed to the e o m p T o m is o  in Exhibit 44 under the 
belief that the land was a renognised sub-division^ that belief 
Was not caused by the defendants’ father. In fact, there is no 
allegation, much less evidence^ to show that tho defendants’ 
father caused the plaintiffs to act upon that belief.

For these reasons we confirm the deci’ftc of the lower Appellate 
Oonrl; with costs.

.Decree cotifmned.
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Before Mr> Ĵ udicB €!lianilcivavh(iv awl Mr, tfmiiee A.$ton,

NAEAYAN and othijes (oukjinaiv A m ,toasts), Airisr.tA'NTS, «, VEN-
KATAOHABYA BAL1VBISHNACITA.ETA (oiiifliNAL Oppokbut), R es.
lONDlNT.*

Hinchc Zaw~--'Miti%hshant'̂ I)ehts~-~-Siircti/---~Grmd8<)n's Uahility 
to dehts eontrae^ed ly fM gmndfatlher as ffl mreti/*

Unclor Hindix Law as laid dowii ixi. tKo MiMhshara, a grandson is not liaWo to 
pay a debt -wlilcla Ms gvandfutlioi* conttactod as a surety wnloss tlio latter in 
accepting tlio liability of a surety received some considoratioti for it.

A  pai’ty is not boixnd, gonorally apoakiiig',by a ploadei,'’8 admisHion in argument 
on wliat is a pure question of law anionnting to jio more than liis view tliat tlio 
question is unarguable.

Second appisal from the decision of J. C. Glosterj District 
Judge of Belgaum, confirming the decree passed by B . S, Sapre, 
Subordinate J udge of Athni.

Application for the removal of attachment under a docreo.
The opponents obtained a decree against tho assets of one 

Ramchandraj the grandfather of the applicants, Tho decreS 
was for the recovery of a debt duo by Eamchandra as a mere 
surety for the nayment o f mone^. In oxecution of this decree

, '^SecomlAppoailTo. W7,of 1903.


