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APPELLATE CIVIL,

Before Mr. Justice Chandavarkor and Mr. Justice Aston.

JETHABHAI PARBHUDAS AND ANOTHEE (ORIGINAL PLAINTIFES),
APPELLANTS, v. NATHABHAT BAVAJ] Axp OTHERS (ORIGINAL DEFEND-
AKT8), RESPONDENTS.®

Brogdari and Nurwadari det (Bombay Aet Vof 1862), sections 8, 5t—Bhag
—Nuorwe——Recegnized sub-dwisions of a Nurwa compromise effecting o sub-
division not recognized—Veid compromise—~Collector’s action—Appeal to
Commissioner—Civil Court—Adverse possession—Evidence det (I of
1872), section 115—Lstoppel.

At the death of K, a sub-sharer holding a resognized sub-division in a narwa,

disputes arose between plaintiffs and defendants as to the heirship. The disputes

# ecor:d Appral No, 484 of 1903. _

+ Seetions 3 and 5 of the Bhagdari and Narwadari Act ron as follows :—

3, It shail not be la~ful to alieuate, assign, murtgage, or otherwise charge or
incumber any portion of any bhayg or share in any bhagdari or narwadarl vxllage
other than a recognized sub-division of such bhag or share, cr to alierate, assign,
mortzage or obherwise ehargs or incumber any howmestead, buildiug-size (gabhan) or
premises appurtanans or app:ndant to any such bhag or share or recognized sub-

division appurtenant or appendant thereto, apart or separately from 'mv such bhag

or share, or uco"nueﬂ sub-division thereof,

Any alienation, assignment,” mortgage, charge or incumbrance, contrary to the
provisions of this section, shall be null and void; and it shall be lawful for the
Collector cr other ¢hief revenue-officer of the district, whenever e shall, vpon due
ingniry, find that any person or persons is or are in posaession of any portion of any
bhag or share of any homestead, Luilding site {gabhan) or premises appurtenant or
appendans to such bhg or shave in any bhagdari or narwadari village cthey than 5
reeognized sub-division of such Whay orshare, in violation of any of the provisions of
this secticn, s'ommarily to temove him or them from snch possession, and to restore
the posse:sion ty the person or persons whom the Collecior shall deem to be enticled
thereto ; :

and any suit bronght o try th: validivy of any order or orders whiz™ the ©o'lector
m‘ay mukeé in sneh matier must be broughs within three months alter the execution
of such order or orders, ‘

% Ea # L3 * * #

5. Xothirg in ilis Ack eontained shall be construed as p-ohibiting the alenation,
assignmeng, worten-ing, chirgirg or incamberi: g any 1h-g or share. «v recognizd
gukedivis'or of any bhag or share, in any sueh village as aforesaid, eonjointly and in
the gross with its bonwstead, building-sdte fgabhan) and other proper appurtenances,
if such alienati n, assignment, morigape, charee or inenmbranc: be in other respects
warranted by law, the object and inzention of this At being to prevens the dismem-
beyment of bhags or shaves, or recoguwed su'-diviious thereof, in bhagdami or
narwadari villages, and alsoto p-event we severance of homesteads, building-sites
{(gablan) or other premises, appurtenant or appenisnt to bhags or shares, or recoge
nized sub-divisions of bhags or shaves, fiom the same or any of them,
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led to a suit by the pluintills, wherein they fuiled. Defors, however, the peried
for appeal expired, tho parties effected an amicable settloment, by whick the
defendants gavo up their rights in favour of the plaintiffs over half of o survey
nuinher, which was o part of a narwe holding governed by the Bhagdari and
Narwadari Act (Bombay Act V of 1862). Tater on the plaintiffy lonsed thelr
portion of the land in perpetuity to a third party. The defendants thereupon
applied to the Colleator, vomplaining that the plaintiffs had alionated the property
contrary to the provisions of the Bhagdari and Narwadari Act (Bombay Act
V of 1862), and praying that the alienation being void, they (the defendants)
should b placed in possession of theland. The Collector deslined to intevfore
but, on appeal, the Commissioner hold otherwise and directed the dofendants to be
put in possession of the land. The plaintifts then filed o suit to rocover the
possession of the land.

IEeid, that ag the effect of the compromise arvived at hotween the parties
was to alienate a portion of a bheg or share in a narwa other than a vecognized
sub-division of snch dhag or share it was vold within the meaning of gection 8

of the Bhagdarl and Narwadari Act (Bombay Aet 'V of 1862); that the

plaintiffs acquived no xvights under tho compromise, and that therefore they
were not entitled to any rolief, ’ '
An appeal from an order passed by the Colleetor under section & of tho
Bhagdari and Norwadari Act (Bombay Aet'V of 1862) lics to the Commissioner,
The Collector can tale astion ab any fime vinder scotion 3 of the Bhagdari
and Narwadari Act (Bombay Act V of 1802) ; and the plen of ndvmse possession
canmob puwml ageinst any ovder-that he may make,

Dala v, Pavag Khushal 1) followed. .
It is of the cssence of the title by advorss posseasion that it must velata to
somo property which is vecognizad hy law.

Seconp arpwar, from the decision of 8. L. Batchelor, District
Judge of Ahmedabad, confirming the decrce passed by J. M.
Shukla, Subordinate Judge of Borsad.

Suit to recover possession of land.

The property in dispute belonged originally to one Kashibhai,
who was a sub-sharer holding a recognized sub-division in a
narwe under the Bhagdari and Narwadavi Act (Bombay Act V
of 1862), Kashibhai died leaving a widow; and on her death,
the plaintiffs inherited the property as heirs of Kashibhai. Dis-
pubes then avose between the plaintiffs and the defendants’ father
a8 to the heirship; and they resulted in Suit No, 1783 of 1882
being filed by the plaintiffs, On the 20th December, 1882, this
suib was decided against the p?ﬁa.intiﬂls. Before the period of

(1) (1902} 4 Doms T B, 797,
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appeal had expired, the plaintiffs and defendants® father entered
into a compromise on the 21st January, 1884, the effect of which
was that the defendants waived their right over the properties
described in the compromise including one half of survey No. 275
and passed a release for it to the plaintiffs, who were since then
in possession of the properties mentioned in the compromise.
The plaintiffs on the 14th June, 1895, leased the property in pere
petuity to Ambaidas and Govindbhai, This action of the plaint-
iffs led the defendants to apply on the 31st January, 1896, to the
- Collector under the Bhagdari and Narwadari Act (Bombay
Act V of 1862), complaining that the lease by the plaintiffs
would dismember the marwa and praying that the property
should be given up tothem. In June, 1896, the Collector decided
that the permanent lease would not cause a dismemberment of
the marwe and that the defendants had no cause or right to
complain, This decision was, on appeal, reversed by the
Commissioner ; and the defendants were put in possession of the
property in July, 1898. In 1901, the plaintiffs filed this suit to'
recover the possession of the property from the defendants,

The defendants contended (infer alza) that the claim way
barred by the provisions of Bhagdari and Narwadari Act
(Bombay Act V of 1862), and that the cornpromise dated_ the 21st
January, 1881, was inoperative.

The Subordinate Judge threw out the plaintiffs’ claim holdmcr
that the jurisdiction of the Civil Court was barred by the Bhag-
dari and Narwadari Act (Bombay Act- V of 1862). On appeal
this decree was confirmed hy the District Judge.

The plaintiffs appealed to the High Counrt.

I 4. Shah, for the appellants (plaintiffs) : ~We submit that the
release (Exhibit 44) is not an alienation or an assignment within
the meaning of section 3 of the Bombay Act 'V of 1862, Itis only
a compromise between the rival claimants of Kashibhai’s property
and the rights of inheritance are in no way included within the
scope of section 8 of the Act :see Veribhai v. Raghadlai.® Further
the land in dispute is one of the many properties mentioned in
Exhibit 44; and there is nothing to show that all the said pro-
perties including the land in Jlispute do not form a recognized

. (1) (1876) 1 Bom. 225,
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sub-division of a narwa. The lower Jourls have not approached
the question from that point of view. Before the rclease could
be declared to be inoperative under section 8 of the Bhagdari and
Narwadari Act (Bombay Act V of 1862) the Court has to see
whether or not all the properties including the disputed land
and not only the land in dispute mentioned in Iixhibit 44 formed
part of a marws or of a recognized sub-division thercof. The
lower Appellate Court is wrong in holding the claim barred by
the concluding portion of section 8 of the Act.

The Collector has made no order in this case and the Commis. .
sioner is not the officer within the meaning of the sechion. The
Act does not provide for any appeal to the Commissioner. And
for the purposes of the section the Commissioner has no locus
standi whatever. The suit is not thevefore barred.

We have also made out a claim by adverse possession,

[Asrox, J.:—Could the provisions of the Bhagdari and Narwa-
dari Act (Bombay Act V of 1862) be contvolled by the plea of
adverse possession under the Limitation Act (XV of 1877): see

Dala v. Purag Khushal M 7]

We submit that though the Collector is at liberty to take
action at any time under section 3 of tho Act, the Courts have to
give effect to the legal rights as much under the DLimitation Act
(XV of 1877) as under the Bhagdari and Navwadari Act
(Bombay Act V of 1862). 'The case of Dala v. Paray Khushal®)
relates only to the Collector’s order.

We further submit that the defendants are ostopped from
going behind the compromise (section 113 of the Indian Hvidenco
Act, T of 1872). :

At any rate, the land in dispute should be joined up with
Kashibhai’s land and therefore given over to the plaintiffs; but
the defendants are in no way entitled to it : sce Makamad Dasy
v, Amanjs.®

H l M. N, Mokta, for the respondehte: (defendants) :-~The land in

dispute is a portion of a survey number, which stands in the

e of defendant No. 1; and being portion of a narwa has been
rightly joined up with the remaining portion of the survey num-

¢

€) (1902) 4 Bom, L, R, 797, () (1859) 23 Bomy 710s
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ber. Txhibit 44 is an alienation within the meaning of section 8
of the Bhagdari and Narwadari Act (Bombay Act V of 1862),
since it conveys the property absolutely to the plaintiffs. The
land in dispute being a portion of a zarwe the compromise does
constitute dismemberment of it and is therefore void.

The plea of adverse possession cannot affect the application of
the Act: see Dala v. Parag EKhushal® The Courts ean do
what the Collector can do under the section at any time.

Section 115 of the Indian Evidence Act (I of 1872) does not
apply and the facts in this case do not create any estoppel.

L. 4, 8hak was heard in reply.

CHANDAVAREAR, J.:—The undisputed facts of this case, which
have given rise to several questions of law, are shortly these.
Kasibhai was a sub-sharer, holding a recognised sub-division in a
narwa. He died leaving a widow, and the plaintiffs allage that
on her death they inherited the property as heirs of Kasibhai.
There were disputes between the plaintiffs and the defendants’
father as to heirship and that led to Suit No. 1783 of 1882, In
that suit the plaintiffis failed and before the period for appeal
expired, the parties effected an amicable settlement, which
resulted in the execution of a deed dated the 21st of January,
1884, (Exhibit 44) by which the defendants’ father gave up all
his rights in favour of the plaintiffs in certain properties which
comprised the land in dispute. That land is a portion of Survey
No. 275 and is 2 acres and 4 gunthas in extent, the whole of the
survey number being 4 acres and 8 gunthas. This survey number
is & Narwa holding and Bombay Act V of 1862 applies to it,

The plaintiffs leased the land in dispute in perpetuity to third
parties and that led the defendants to make an application to
the Collector, complaining that the plaintiffs had alienated the
property contrary to the provisions of the Act just mentioned.
They alleged that the permanent tenancy was an alienation of an
unrecognized portion of the narwe, and requested the Collector
to declare it void and place them in possession of the land. The
Collector, however, declined tv interfere on the ground that the
permanent lease did not amcunt to any dismemberment or the:

1) (1902) 4 Bow, L, B, 797.
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creation of an unrecognized sub-division of the nerws holding
and that there had been a recognized sub-division by virtue of
Exhibit 44 before the permanent ledse. The defendant appealed
from the Collector’s order to the Revenue Commigsioner who
reversed that order and directed the defendants to be put in
possession of the land in dispute.

The present suit was brought by the plaintiffs to recover
possession. Both the Courts below have rejected the plaintiffs’
claim and in this second appeal their pleader has urged their
title to recover the land on three grounds: (1) that their title
being derived from IExhibit 44, which.is a deed of eompromise,
there was no alienation within the meaning of secction § of
Bombay Act V of 1862 ; (2) that they have become owners by
adverse possession ; and (3) that the defendants are estopped from
denying the validity of Exhibit 44 and contesting the plaintiffs’

title to the land.

Ab the outset it is to be remarked that the question of the
validity or otherwise of the permanent lease and of the Commise
sioner’s order thereon is not before us. Neither party contests
the legal propriety of that order. The first question is—whether
Exhibit 44 had the effect of alienating a portion of a bday or
share in the narwe other than a recognized sub-division of such
bhay or share and was on that account void within the ineaning
of section 6 of Bombay Act V of 1862 ¢

It is argued for the plaintiffs that Exhibit 44 is not affectod
by that section, because it is urged, it was a compromise enter-
ed into for the settlement of a bond fide dispute between the
parties. The answer to that, Lowever, is that the vesult of the
compromise was bo dismember Survey No, 275, which comprised
4 acres and 8 gunthas, und to give to the plaintitfs 2 acres and 4
gunthas out of it. In other words, Ly Bxhibit 44 was carved
out of the narws a sub-division which did not exist at the date
of the transaction as “a recognized sub-division.” Whether wo
t a compromise or a partition or by any otlier nawme, the
t of the transaction was the same. The substance and effect
transaction is what must berlooked to for the purpose of
termining whether it is within tke mischief which the Legis-
o had in view in passing the Act in question. If the
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transaction clearly amounts to an alienation of an unrecognised 1904,
sub-division of a share in a nerwe, its real nature cannot be dig« T JuTEABHAL
guised by calling it a compromise. The relinquishmient, then,
by the defendants’ father of the land in dispute in favour of the
plaintiffs was not lawful but void under the provisions of
sections 3 and 5 of Bombay Act V of 1862, But it was argued
" that although the transaction was void under Bombay Act V of
1862, yet in the absence of interference on the part of the Col-
lector, there was nothing to prevent Civil Courts from recognising
the rights of the plaintiffs, We cannot give effect to this argument,
because section 8 declares that such an alienation as we have here
“ghall not be lawful,” which means that it shall be absolutely
void, The plaintiffs sue in ejectment and must make out their
title to recover the land. Their title rests on Exhibit 44, but
that being a void deed there is nothing on which the plaintiffs’
title can vest, Whether the Collector interferes or mnot under
the second clause of section 3, the first clause making such
alienations “not lawful,”’ a Court of law is bound to give effect
to it. Further, the action of the Commissioner in putting the
defendants in possession was under the power given to the Col-
lector by the second clause of section 3. It iz true that the
action was taken on the defendants’ complaint as to the per-
manent. lease. Butb the defendants asked to be put in possession
and the Collector had relied in his order on the fact that in his
opinion Exhibit 44 represented a valid transaction. With these
facts before him the Commissioner reversed the Collector’s order
and vestored the possession to the defendants. Even assuming
that the Commissioner had not the question of the validity of
Exhibit 44 before him, we are bound to uphold his action if we
can aseribe it to something which he had the legal power to do,
the question being not whether the Cominissioner intended to
restore possession to the defendants because he thought Exhibit
44 to he void, but rather whether the defendants can defend the
possession so obtained on legal grounds. ' Next it i contended
~ that the Commissioner had no jurisdiction to interfere undexr
the Act, becanse the authority designated in section 8 is the
Collector, and the Act gives no gppeal from the Collector’s order
to the Commissioner. The answer to that is that Bombay Act
-V of 1862 must be read with the Land Revenue Code. Section

>
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203 of the Land Revenue Code lays down: “In the absence of
any cxpress provision of this Act, or of any law for the time
being in force to the contrary, an appeal shall lie from any
decision or order passed by a Revenue-officer under this Aet, or
any other law for the time being in force, fo that officer’s
immediate superior, whether such decision or order may itself
have been passed on appeal fron a subordinate officer’s decision
or order or not.”  'The Collector is ¢ a Revenue-officer ” according
to the definition of the term in the Code, and it is conceded by
the learned pleaders for both parties that for the purpose of
asscssment a warwe tenure falls within the provisions of the Land
Revenue Code. The Commissioner, thercfore, had jurisdietion to
interfere with the order of the Collector passed under Bombay
Act 'V of 1862.

Now, we come to the question of the bitle said to have been
acquired by the plaintiffs by adverse posscssion. The District
Judge has found the plaintifls’ possession for more than twelve
years under Tishibit 44 proved, but he has held that it is not
adverse, becausc some of the defendants were minors during the
period. We need not consider the Iegal sounduness of that view of
the District Judge, because, in our opinion, Dombay Acb V of
1862 is not affected by the Limitation Act, as was decided in
Data ~v. Paray Khushat® where it was held that the
Collector can, under scetion 3 of the Bhagdiri Act, tale action ab
any time, and that the plea of adverse possession cannot prevail

‘against any order that he may wake, Then again in Zhe

Coliector of Bronch v. Deswi Raglunath,® it was held that no
law of limitation applies to proceedings taken by a Collector
under Bombay Act V of 1862,

If, as we have already held, the Commissioner’s order sup-
plies the place of the Collector’s order and is pussed with juris-
diction, then this case falls within the priseiples laid down in
the cases cited above. Apart from authority and on principle
alone it seems to uy that such a title as the plaintiffs claim to have
&equlred cannot be acquired by adverse possession, It is nob
the case of the plaintiffs that they have held the land in dispute
adversely for more than twelvo years as a land not falling within

o (}902) 4 Bom, L, B. 79T - (1888) 7 Bom, B0,
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the marwa tenure or the specific marwa holding of which. it
admittedly forms a part. Their case rather is that they have
held it as forming part of the holding and as subject to all the
ineidents of the fenure. All that is claimed for them is that
their possession for more than twelve years of the land in dispute
entitles them to hold it as against the defendants as “ a recognized
sub-divison >’ of a didg or share in the warwe. But it is of the
essence of a title by adverse possession that it must relate to
some property, which is recognized by law. But here there is
no such property, since the Legislature has proseribed the kind
of property on whick the plaintiffs seek to found their title by
adverse possession,
Then as to estoppel. Apart frowm the ques’mon whether sec-
tion 115 of the Indian Evidence Act was intended to apply to
transactions expressly declared by the Legislature to be void or
unlawful, the undisputed facts of the case are such as to make
that section inapplicable. The plaintiffs were about to appeal
from the decrec passed in the suit which they had brought, and
in consideration of their not appealing, the defendants’ father
relinquished his rights to the land in dispute, In other words,
the plaintiffs’ promise not to appeal formed the consideration
for the relinquishment. It was substantially a contract between
the parties. There was no declaration, act or omission by
means of which the defendants’ father led the plaintiffs to believe
a thing to be true and to act upon such belief. Section 115 of
the Evidence Act requires that to create an estoppel there must
be a representation by means of a declaration, act or omission
that o thing s {rue, 4.e., that the vepresentation is “as to some
state of facts alleged to be at the time actually in existence.”
If the representation relates to promises de fuiwro, it can be
binding not as an estoppel but as a contract : see per Selborne
L. C.in Moddison v. Alderson,® and per Lord Macnaghten in
George Whiteckurch limited v, Oavanagh.®  Assuming that there
" wag a representation as to an existing state of facts, what was it
“that the defendants’ father ean be said to have represented to be
true ?  That the plaintiffs weresthe heirs entitled to the land in

dispute, Tho defendants do npt dispute that—in fact, they are

) (1883) 8 AP}_). Cas, . 478, @) (1902) A, C. 117 ab P 130,
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1004, not concerned to dispute it for the purposes of the present case,
Fomapmar Lho defendants” father did not represent that the land in dispute
was a recoguised sub-division of a bkdy or share in the narws
which could be legally held whether, by the plaintifts or any one
else, and that is the question which is now in dispute. If the
plaintiffs agreed to the compromise in BExhibit 44 under the
belief that the land was a recognised sub-division, that beliof
was not caused by the defendants’ fabher. In fach, there is no
allegation, much less evidence, to show that the defendants’
father caused the plaintiffs to ach upon that belief.
For these reasons wo confirm the decree of the lower Appellate
Court with costs,

LN
N ATHABILAL

Deevee confirmed.
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IR ARARIA Y
Before Mp. Justice Chandavarbar and My Justive dston,

1004, NARAYAN AND OTHRRS (ORIGINAL ADPITICANTS), ATPENLANTS, o, VEN-
faron 9, KATACHARYA BALKRISHNACHARYA (oniatyan OproNssr), Ris.
= - TONDBNT.* '
Hindu Law-—3itkshara—Dobis—Surcty—Glrandson's liability
to pay debts contracted by the grandfather as o surety,

Under Hindu Law as laid down in tho Mizthshare a grandson is not lable to
pay a debt which his grandfather contracted o a suvety wnless the latter in
accapting the liahility of a surety received some conaidaration for it.

A party is not hound, generally spoaking, by a ploader’s admission in argument
on what is o pure question of law amounking to no more than his view that the
guestion is unarguable.

SrcoNp APPEAL from the decision of J. C. Gloster, District
Judge of Belgaum, confirming the decree passed by D. 8, Sapre,
Subordinate Judge of Athni.

-Applieation for the removal of attachment under a decree,
- The opponents obtained a decree against the assets of ono
smchandra, the grandfather of the applicants. The decred
s for the recovery of a debb due by Ramechandra as a mere
urety for the vayment of moneg. In execution of tlus decree

“#Second Appeal No. 547 of 1903,



