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Kastub

Fakieia,

P o r  these reasons I  w ou ld  h o ld  th a t co p ies  fu rn ish ed  under 

section  141a do n o t com e wifcliin a r tic le  2 4  o f  sch ed u le  I  of the 

Stam p Act; 1899.

CiiowEj J . I  a m  o f op in ion  th a t no sta m p  is  n ecessary  under 

article 24 of A c t  I I  of 1899 in  th e  case m en tio n ed .

U n d er section  141a o f th e  C iv il P ro ced u re  C ode th e  party 

producing th e  e n tr y  is  e n t it le d  to  file a co p y  o f th e  e n tr y . The 

C ourt is required to  cause th e  co p y  to  be exam in ed , com pared and 
a ttested . I t  w as n o t certified  b y  or b y  order o f  a n y  public 

officer to be a tru e co p y  or e x tr a c t  w h en  so  produced.

F ultoN; J. ;— I  concur.
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Hindu Zaio—Adoption—Q-vmulmother auccocditig to her grandson—Divest­

ing of estate adoption.

Wliero a Hindu graiidmotlicr succeeds as heir to her grandson who dies 
uumavi'ied, her power to make an adoption is at an end.

Where a Hindu dies, laaving a, widow and a sou, and tliat son himself dies 
leaving a natiu'al born or adopted son or leaving no son bnt his own widow to 
continue the lino by means of adoption, the power of the former widow is 
extinguished and can never afterwards be revived.

Second appeal from  th e  d ecision  o f E do B ah ad u r  A . G. B have, 
E irst Glass S u bord inate J u d g e , A . P ., a t  S h o U p u r , con firm in g  th e  

decree passed b y  K h an  S d heb  R . M . G im i; S u b o rd in a te  Judge  

o f B arsi.

®  Second Al4»oal IS'o. I!)!* of •• •



T h e p la in tiff, as tlie  ad op ted  sou  o f  on e S itabaij su ed  to  

rccover certa in  p rop erty  o f Sitabai^s o f •vvliieli th e  defendants^ EAiiErabuifA 

a s  cousins o f  her deceased  h u sb an d  E am chandra^ liad  tak en  tiHAMRio.
p ossession  on h er  d ea th . T h e  defen d an ts d en ied  th e  p laintifi^s  

tit le , c o n ten d in g  th a t h is  adoption  b y  S ita b a i w as in v a lid .
S ita b a i’s husband  E am ch an d ra  died in  th e  life t im e  o£ h is  fa th er  

A nandrao, le a v in g  h is  w id ow  S itab a i and a son  Sakharam  h im  
su rv iv in g . A n an d rao  d ied  in  1878 and  h is  e sta te  p assed  to  h is  

grandson  S akh aram . S^ikharam d ied  in  1886 , le a v in g  a  w id o w  

G an gab ai and a  son  D a tta tra y a . T h en  G an gab ai d ied  and  

su b seq u en tly  D a tta tra y a  d ied  unm arried . O n h is  d eath  h is  
gran d m oth er S ita b a i su cceed ed  to  h is  p ro p erty .

O n th e  1 2 th  A pril, 18941; S ita b a i adopted  p la in tiff and  execu ted  

a reg istered  deed  o f  ad op tion  on  th e  23rd  April^ 1894 .

S itab a i d ied  in  1895  and the defendantsj, w h o  w e r e  cousins of 
her husband, to o k  p ossession  of a portion  o f her p rop erty .

T hereupon  th e  p lain tifi’, as her adopted son, filed  th is  su it.
T h e d efen d an ts d en ied  {mter alia) th a t th e  p la in tiff’s  adoption  

b y  S itab a i w a s  va lid .

T h e S u bord in ate J u d g e  d ism issed  th e  su it, h o ld in g  th a t  th e  
pla in tiff’s ad op tion  w a s n o t v a lid . In  h is ju d g m en t h e  s a id ;

Now tlie question is whotlier tliis adoption o£ tlie plaintiS l)v Sitabai is valid,
1 hold it is not. Tlio last full cwnor was Dattatraya, iiiid Sitalai, -wlio was Jus 
“Taiidmother, liad not by tlie Hindu law the legal authority to adopt {Pai/aj)a 
v. Ap2 ĉinna, I. L. R. 23 Bom.- 327; Krishnamv TrimhaJo v. Shanlmrm,
I. L. 11.17 Bom. 164). The adoption being thus iuvaliil, the jjlaintiS does not 
obtain any interest in the i)roperty in dispxite by that adoption.

T his d ecree w as confirm ed on  ap p ea l b y  th e  K r s t  C lass 

Subord in ate J u d g e , A . P .

T he p la in tiff  appealed  to  th e  H ig h  Court.
T he ap p ea l cam e on before C andy and F u lto n , JJ.^ w h o  

referred  th e  fo llo w in g  q u estion  to a F u ll B en ch  ;

Whether a grandmother, succeeding as heir to her grandson, who dies 
unmarried, can by Hindu law make a valid adoption.

T he case cam e b efore  a F u ll B ench  con sistin g  of F u lto n , C row e  

an d  C handavarkar, J .

M. B. GhavMl for th e  ap p ellan t (p la in tiff) .
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19J2. Q, S. Mulgaonhar for the respondents (defendants).

ivAMKEisiijrA following cases were cited ■.— Enshiafav v. Skmkmnv^̂ ;̂ •
Shambao. Ooomari v. The Covrt o f Wards^̂ '̂ ; Tkayammal y,

Tmihataramâ '̂̂  \ Blioohun Moyee 'Delia v. Bam Kislwre^̂ '̂ ; Maja 
VellanJd Yenhata v. Fenkata Fen/ca^pa v. Jivaji^ )̂;
Bykmt Monee Boy v. Kisto Boonderee ; Manih Chaiul
Ookcha Y.Jagat SeMani^̂ '̂ ; Tarachurn Cliaiterji v. Huresh Ghnnder 
Moolcerji '̂̂ ; Gavdappa v. Girimalkq:ipâ '̂ °'> j Shri Dharnidhar v.

; Amava v. MahadyaudaM^'^

Chandavarkae, J. ;-*“Tlie plaintiff in this ease claims as the 
son adopted by Sitabai, widow of Ramchandra; who predeceaskl 
his father Anandrao leaving a son named Sakharam. When 
Anandrao died the estate passed to his grandson Sakharam, who 
in turn died, leaving a widow Gangabai and a son Dattatraya. 
Gangahai predeceased Dattatraya, who died unmarried ,̂ leaving 
bis grandmother^ Sitabai, as heir to the property. Sitabai is 
alleged to have adopted the plaintiff, and the question is whether 
the adoption is valid according to Hindu law.

The Subordinate JudgOj First Class, with Appellate PowerS; 
from whose decision this second appeal is preferred^ has held the 
adoption to bo invalid on the authority of the decision of a 
Division Bench of this Court in Krislinarm Trimhak Ilasahnis
V. Shankarfav Vim^aJi EasabnisP That decision has put a 
construction on the decision of the Privy Council in JBJtoolim 
Moyee Delia v. Mam Kishore'-̂  ̂ which^ if correct, would apply to 
the present case; and, therefore, the real question which we have 
to decide is whether, apart from the general principles of Hindu 
law bearing on the subject of a widow’s power to adopt a son to 
her deceased husband, the decision of this Court in Ilasahiis’s 
case has interpreted the law correctly as expounded by the
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■2‘.

Privy Council in Bhoohm Mo^ee’s casê '̂ '̂  and reaffirmed in their I9f>2.
later decisions in Padma Goomari ŝ casê '̂̂  and TAayammd’s ease, hahch.awdha

Mr. Chaubalj wlio has argned this second appeal for the 
plaintiff  ̂has urged that in these three oases the Privy Council has 
decided no more than thisj that a widow cannot adopt so as to 
divest her husband’s estate when that estate has become vested 
in some person other than herself as heir. That, according to 
Mr. ChaubaFs contention^ is the only condition defining the widow^s 
power to adoptj so that whenever, after the estate has become so 
vested in that person and subsequently in other persons as his heirs,, 
it comes to the widow herself as his or their heir  ̂ her power of 
adoption to her deceased husband is capable of execution, because 
in that event she divests no estate but her own. The difficulty of 
accepting this argument as a correct exposition of the law laid 
down by the Privy Council in Bhoobim Moyce's case and in their 
two later decisions reaffirming the decision in "that case lies both 
in the language used and the line of reasoning adopted by their 
Lordships in their judgments in all the three cases. One point is 
indeed beyond all dispute, viz., that in their Lordships^ opinion a 
widow’s power to adopt is limited- In Bhodhun Moyee’ s case the 
judgment starts with that proposition as the law. That the power 
would be limited both where a widow had a written authority 
from her husband to adopt and also where, though she had no 
such authority, she adopted as a widow can in this Presidencj^ 
under the law giving her the power of adoption in the absence of 
express or implied prohibition from her husband^ is also clear 
from the decision of the Privy Council in Tliayammal’s easeĴ '̂
Starting, then, with these two propositions, we have to ascertain 
the nature of the limit assigned by their Lordships to a widow’s 
power to adopt, according to the decision in Bhoobim M oyeis case.
If Mr. Chaubal’s contention be correct, a widow can adopt without 
any limit as to the period within which such adoption may be 
made and her power is never at an end—it is only suspended so long 
as the estate is vested in others, but direptly it comes to her from 
those others it is revived. The language of the judgment in 
Bhoohm Moyee's case, however, is so explicit that it is impossible
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19Q2» to construe it otherwise than as meaning that there is a limit to
lU nK E isiiK A  the period within which a widow can exercise her power of

Hhameao. adoption, and that once that limit is reached the power “ is at an
end/^ That language is repeated and emphasised by their 
Lordships in their judgments in JPadma Coomari^s casê ^̂  and 
in ThaijammaVs oaseP'̂  We agree, therefore, with the Division 
Bench of this Court which decided Easabnis^s case,̂ ^̂  that the 
language of the Privy Council is “  altogether inconsistent ’with 
any idea of the right to adopt being merely suspended during the 
widow^s

The test; then, of the principle defining the limit to the period 
within which an adoption may be made by a widow to her 
deceased husband does not depend upon tJie mere vesting 
of the estate in her at any time. It must be found in other 
conditions than such vesting, and what those conditions are is 
explained by the line of reasoning which Lord Kingsdown has 
used in the judgment in BJtoohun Moyed$ caseŜ  ̂ That line 
of reasoning puts by way of illustration three hypothetical cases, 
in the first two of which His Lordship holds the widow^s power to 
be at an end, and in the last of which he holds that the power 
remains. The first case assumed in illustration of the prin­
ciple defining the limit of a widow's power to adopt is where 
a Hindu dies leaving a widow and a son, and where through 
that son the line is continued down to a grandson. In such a 
case the conclusion is that after the lapse of these several 
successive heirs the widow cannot adopt. The correctness of 
the law laid down by Lord Kingsdown in this illustration was, 
indeed, doubted by a Division Bench of the Calcutta High 
Court in their decision in TaHma Coomari's case. That Bench 
thought that Lord Kingsdown must have said what he had said 
by inadvertence j but in their judgment in Padma Coomari’s 
case the Privy Council, after observing that the judgment in 
Bhoohim Moyee*s case must be “ treated as a decision upon 
the law which should be considered as binding,”  cite the whole 
of the passage in the judgment which deals with the question 
as to whether the law would allow a widow to adopt after the

(1) L. li. 8 I. A. 220 5 8 CaT. 302. (3) (1892) 17 Bom. 164,
(2) L. li. U  I. A. G11 10 Mad. 205. M) (lB65) 10 Moore’s I. A. 279,
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lapse o£ several successive heirs to her husband such as a sorij a 
grandson and a great-grandson. W e miist take it, therefore, that Ramu îsuha 
the iirst rule of law laid down by their Lordships in Blioohm beahkao.
Moyee's casê ^̂  is not a mere &hiter dichm, but a considered rule, 
laid down as governing the principle of the decision in BAoohwi\:
Moyei^ ease—the rule being that where a Hindu dies leaving d 
widow and a souj that widow cannot adopt after her husband’sj 
line had been continued by that son down to a great-grandson and= 
after the lapse of that great-grandson as the last successive heir.

The second illustration used by Lord Kingsdown brings the line 
down as far as the grandson only. According to it, again, where 
a Hindu dies leaving a widow and a son, and that, son dies 
leaving his widow and a son, the power of adoption of the former 
widow is “  at an end the moment the estate passes to the grand­
son. The third illustration used by Lord Kingsdown was that 
of the actual facts in BJioolmn Moyee^s case itself, xiccording to 
that, where a Hindu dies lea.ving a widow and a son and thafc son 
dies married, leaving a widow as heir, the former widow cannot 
adopt so as to substitute a new heir to the estate and thereby 
defeat the vested estate of the latter widow. The language 
of the judgment so far as this and the next illustration, 
which speaks of Bhowani Kishore dying unmarried and his 
mother Ohundrabullee Dehia becoming his heir, go, does no 
doubt lend some support to Mr. Chaubal’s argument that all 
that the Privy Council meant to decide was that a widow could 
not adopt so as to divest an estate vested in another person,
But the same argument was addressed to their Lordships both 
in Padma Coomari’s casê ^̂  by the respondent’s counsel and in 
Tlia^mmmVs casê ^̂  by the appellant’ s counsel; and yet their Lord­
ships’ pronouncement was that the decision in Bhoohzm Moyee's 
ease went much further than merely holding that a widow 
could not adopt so as to divest an estate vested in another 
person— that is, what the case decided was that the vesting of 
the estate in the widow of the son Bhowani was a proper 
limit to the exercise of the p ow er,an d  the moment that limit 
was reached the power was at an end. And all the hypothetical 
cases used by Lord Kingsdown in illustration of the principle
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1002 governing the limit of a widow^s power to adopt can be reconciled
Ramkmshka only by taking that to have been the decision in Moohm

Shameao, Mo^ee s caseŜ ^
Erom the eases put as illustrations and the reasoning adopted 

by Lord Kingsdown the principle to be deduced as governing 
that limit may be stated in these words ;

Where a Hindu dies leaving a widow and a son  ̂ and that son
dies leaving a natural born or adopted son or leaving no son but 
his own widow to continue the line by means of adoption, the 
power of the former widow is extinguished and can never after­
wards be revived.

It was much pressed upon us that this principle was not in 
accordance with either the letter or spirit of the Hindu law a« 
expounded in the books or as understood by the Hindus them­
selves. But it is not open to us to go into that question and we 
must take the law as it was laid down in BUoohun Moyee’s case by 
the Privy Council and as it was interpreted and reaflfirmed in two 
of their Lordships^ later decisions to which we have ah’eady 
referred.

Another argument urged in favour of the adoption was that a 
grandmother took an absolute estate in her grandson^s property 
and that she could adopt on becoming possessed of such estate. 
The question whether a grandmother talces an absolute or a 
limited estate was argued and reference was made at the Bar 
both to texts and decided cases. But it is unnecessary for us to 
express any opinion on that point in this case. In the view we 
take of the law as laid down by the Privy Council*—viz.  ̂ tliat a 
widow’s power of adoption comes to an end and can never be 
revived after the inheritance has vested in some heir of her son 
other than the widow herself— it is immaterial whether the estate 
which she takes when the inheritance comes to her after that 
vesting is absolute or limited.

For these reasons we think that the decision of this Court in 
HasahnWs correctly interpreted the law as laid down by 
the Privy Council with reference to the power of a widow to 
adopt, and we must answer the questions referred to this Bench 
in the negative.

532 THE INDIAN LAW REPORTS. [^Oli. XXVI,

a) (1865) 10 Moore’s I. A. 279. (2) (1802) 17 Bom. WL


