it
o

Mareh 12,

w

1902,

NHIVRAM

)
Bar,

1z,

THE INDIAN LAW REPORTS., [VOL, XXVI.

vuvenant. Here the seller and the buyer were both coparceners
in the joint property, part of which was being sold. The interest
of the seller in such property was perfectly known to the
huyer, who was well aware that though the contract was per.
formed and he was pub in possession of the land sold to him,
his posscssion could only be protected by the action of the Court
in subsequent partition procecdings. The liability to partition
in regard to this land was one which could not be removed hy
the seller, ag was well known to the buyer : see the remarks of
Kay, J., in BLllis v. Rogers.Y

We nst, therefore, aniend the decree of the District J udge by
striking out the award of damages, Rs. 62. Defendant must got
his cost of this appeal.  The order of the lower Appellate Court
a3 to costs in the Courts below will stand,

Decree amended,

(1) (1885) 29 Ch. D. at pe GUG

CIVIL REFERENCE,

Before Mr. Justice Cundy, M. Justice I'ulton, and Ar. Justice
Olandavarkar,
KASTUR DANAJI MARWADI (Avernicant), » FAKIRIA
IIALTA PATIL (Orrowmwy).#

' ‘;‘S’tmnp —Indian Stamp Aot (LI of 1899), schedule I, art. 24~—Copy—~TEatract

—decount books—Civil Procedure Code (Act X1V of 1882), sections 141,
1424,

A copy or cxtraet from an entry in an accouns hook, filed under the provi.
sions of sections 141a and 1424 of the Civil Procodure Code, roquires no stemp.

Rzrerexce made by Réo Sdheb Janardan Damodar Dixsis,
Subordinate Judge of Bhiwndi, under section 60 of the Indian
Stamp Act (IT of 1899).

In a suit brought by the plaintiff to recover certain instalments
duc upon a bond executed by the defendant, he (plaintiff) produced
and proved certain entries from his account books. Copies of
these entries were made, certificd by the Clerk of the Court and

# Civil Relereuce No, 1 of 1902,
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placed on the record, under sections 1414 and 1421 of the Civil
Procedure Code (Act X1V of 1882),

The practice of the Subordinate Court was not to stamp such
extracts. The Subordinate Judge, however, felb a doubt as to
the correctness of the practice and referred the following questions
for the opinion of the High Court:

1. 'Whether a copy or an extract from an entry in an account book filed
under the provisions of sections 141a and 1124, Civil Procednre Code, requires
to be stamped under article 24 of the first schedule of Act IT of 1899 ?

2. Whether the extract filed requires to he stamped with ene stamp or
several stamps in respect of the copy of each enbtry or entries from any one
year’s account hook *

The Subordinate Judge was of opinion that the copy o extrach
required to be stamped under article 24 of schedule I of the
Indian Stamp Act (ITof 1899); and that extracts from each year’s
separate account book should be considered as a copy or extract
from one document and stamped with a stamp necessary for one
copy or extract,

There was no appearance on hehalf of Government or of the
parties.

Caxpy, J. :—The first question is whether a copy or an extract
from an entry in an account book, filed under the provisions of
sections 1414 and 1424 of the Civil Procedure Code, requires to
be stamped under article 24 of schedule I of the Stamp Ach
(IT ot 1899),

A similar question was put in Civil Reference No. 47 of 1885
with regard to section 141 of the Civil Procedure Code before
the amendments of 1888 were introduced. That section simply
provided that if the document be an entry in a shop book or
other hook, the party on whose behalf such book is produced
may furnish a copy of the entry which may be endorsed (number
and title of the suit, &e.), and shall be filed as part of the record
and the Court shall mark the endry, and shall then return the
book to the person producing it. The object of marking the
entry was apparently for the purpose of identification (section
62). The answer to Civil Reference No. 47 of 1885 is to be found
in Harichand v. Jivne Sublana . The Court held that copids
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furnished under section 141 were not certitied “ by or by order
of any public officer,” and, therefore, they were not chargeahle
with any stamp;duty under the Indian Stamp Act (I of 1879),
schedale I, article 22. To ascertain their accuracy the Clerk
of the Court scems sulsequently to have compared thewm with
the original cntries and found thewm to bhe correet --a fact
which he certitied below them wunder his own hand and seal of
the Court. Whether this would render the copies liable to pay-
ment of any Court fee must depend upon the (uestion whether
the originals were liable to any stamp duty, and that would depend
on whether they werc ackunowledgments within the terms of
article 1 of schedule I of the Stamyp Act.

The ratio decidendi in the above casc was appmently that when
the copies were furnished they were not certified, and that the
subsequent certificate by the Clerk of the Court did not bring the
documents within the terms of article 22 of schedule T of the
Stamp Act.

Sections 141, 141a, 142, 1424 of the present Civil Procedure
Code were substituted for the original sections 141, 142 by the
Civil Procedure Code Amendment Act, 1888, The principal
amendment is in section 141A (3), which provides that when a
copy of an entry is furnished, the Court shall, atter causing the
copy to be examined, compared and attested in mannecr mentioned
in section 62, mark the entry and cause the book to be returned,
In short, the section provided for the Court doing what the Clerk
of the Court had done in the case above quoted.

In Civil Reference No. 21 of 1800 (Krishuaii Sadashiv Ronade
v, DulabaW) the question was whether copies of entries in account
books which a Civil Court has to attest under section 68 of the
Civil Procedure Code fall within article 22 of schedule T of the
Stamp Act, 1879 (article 24 of the present Stamp Act). The Court
answered the question in the negative. The reason given by
Sargent, C.J., was that the attestation of the copy was not made
on the application of the owner of the copy, but solely in con-
sequence of the express divection of the Code, with a view to its
being filed for the purpose of identifying the book entry when
produced at the hearmg Birdwood, J., held that article 22 can

® (1891) 15 Bow, 6657
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apply only to certified copies held at the time when they become
chargeable with stamp duby by the persons by whom the duty
is payable ; and he noticed that when a plaintiff produces the
copy referved to in seetion 62, he does so nof in order that it may
be admitied in evidence or substituted for the original entry ou the
recoid.

The present question refers to copies which under section 1424
have been substituted for the originals under section 141s and
form part of the record of the suit. It is clear that the coples
or extracts are not chargeable under the law for the time being
in forece relating to Court fees, for not being acknowledgments
they are not liable to stamp duty under the Stamp Act. Also,
it is clear that these copies have heen certified to be trmue hy a
public oflicer. Also, they do not come within the exemption scb
forth at foot of article 24 of the present Stamp Act (II of 1899).
So far, then, article 24 would seem to be applicable.

But I think that on the principle stare decisis we should hold
that article 24 does not apply to copies which when furnished
do not require to be stamped. It is quite true that a copy under
seetions 1414 and 1424 is admitted in evidence and forms park
of the record of the suit; but Birdwood, J., who in the case of
Krishnaji Sudashiv Ranade v. Dulaba® drew attention to this
point, was also a party to the judgment in Hawiehond v. fivna
Subkana,™ and, as shown above, the foundation of the judgment
in the carlier case was the fact that when the copies were fur-
nished they were not certified, and the subsequent certificate did
not bring them within the terms of the article. The amendment
of the law, providing for the subsequent certificate, would not
change this fact. Having regard to the provisions of the Stamp
Act regarding instruments, the Court cannot see that the copy is
duly stamped when furnished. After it has been furnished, it
is esamined, compaved and attested, and then it forms part of the
record of the suit. There is appavently o distinction between a
copy substituted for the original under section 141a—the copy
when furnished is not certified—and the copy substituted for the
original under section l44—the copy when delivered must be
certified.

(1) (1891) 15 Bom, 687, ( (1887) 11 Bom, 586,
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Tor these reasons I would hold that copies furnished under
section 1414 do not come within article 24 of schedule T of the
Stamp Act, 1899,

Crows, J.:~1 awm of opinion that no stamp is necessary under
article 24 of Act IT of 1899 in the case mentioned,

Under section 141a of the Civil Procedure Code the party
producing the entry is entitled to file a copy of the entry. The
Court is required to cause the copy to be examined, compared and
attested. It was not certified by or by order of any public
officer to be a true copy or extract when so produced.

Fuurox, J, =1 concur.

FULL BENCIL

APPELLATE CIVIL.

Byfore Mr. Justice Fulton, My, Justice Crowe, and Mr. Justice
Chandavarkar.

RAMEDRISIANA RAMCHANDRA (onreinAL PLAINTIFF), APPELLANT, .
SHAMBAO YESHWANT AND orEERS (ORIGINAL DEFENDANTS),
‘ Ruspoxprnms.®
Hindy Law—Adoptivn—Grandmother suceceding to her grandson—Divest-
ing of cstate by adoption.

Where o Hindu grandmother succeeds as heir to her grandson who dies
wumarried, her power to make an adopbion is ab an end,

‘Where a Hindu dies, leaving a widow and a son, and that son himself dies
leaving a natural born or adopted son or leaving no son but his own widow to
continue the line by means of aloption, the power of the former widow is
extinguished and can never afterwards be revived. 5

Suconp appeal from the decision of Réo Bahddur A. G. Bhave;
First Class Subordinate Judge, A. P., at Sholdpur, confirming thie
decree passed by Khén Sdheb R. M. Gimi, Subordinate Judge
of Bérsi.
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