
522

1902.

Hh iy r a m

V.
Bal.

c.u\'euant. H ere  th e  se ller  and  tlio  b u y er  w ere  b o th  coparceners 

iu  th e  jo in t x^roporty, p art of w liic li w as b e in g  yold . T h e  interest 

o f tlie  seller iu  such  p ro p erty  w as p e r fe c t ly  k n o w n  to thtj 
b u y er , w ho w as w e ll aw are t l ia t  tlio u g li th e  con tract w as per­
form ed and lie  w as p u t in  p o ssessio n  o f  th e  la n d  so ld  to  him^ 

his possession could o n ly  be p rotected  b y  th e  a c tio n  o f  th e  Court 

iu  subsequent p artition  proceed ings. T h e  lia b il it y  to  partition 

in  regard to  th is  land  w as one w h ich  co u ld  n o t  b e  rem oved by 

th e  seller, as w a s  w e ll k n o w n  to  th e  b u y er  : see  th e  remarks of 

K a y , J . ,  in  Mlis v. 'Rogers
W c niust, th erefore, am en d  th e  decree o f  th e  D is tr ic t  Judge by 

str ik in g  out th e  aw ard  of d a iuages, Jis. 62 . D e fe n d a n t m u st got 
liis  cost of th is  appeal. T h e  order of th e  lo w e r  A p p e lla te  Court 
as to costs in  th e  C ourts b e lo w  w ill stand .

Decree ametahd.
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CIVIL KEEEilENOE.

I'JO-'. 
Marclb 12,

Before Mr. Jastice Candy, Mr. Justice Fulton, and Mr. Jxbstke 
Ckmdamr'kar.

K A yi’UR D AN AJI M A liW A D I (A pplicant), y. i ’AK IRIA 
IIALIA PATIL (OrpoNENi')/='=

istamp—Indian 8tamji Act ( I I o f  1S99J, schedule I, art. M~~Oopj—ljja.iract 
—Accoimt boohs— Oivil JProceduro Code fAct X I V o f  S882), sections U I a, 
W a.

A copy or cxtract from an entry in au account book, Hied under the provi­
sions of sections 14;1a and 142a of the Oivil Proeodure Code, requires no stamp.

EEii'ERBNCE m ad e b y  l i^ o  S ilheb  J a n ard an  D am odar D ix it , 
Subordinate J u d g e  of B h iw n d i, u n d er sec tio n  60  o f th e  In d ian  

Stam p A c t ( I I  of 1899 ).

In  a  su it  b rou gh t b y  th e  p la in tiff  to  recover  certa in  in sta lm en ts  

d u e upon a  bond  ex ecu ted  b y  th e  d efen d an t, h e  (p la in tiff) produced  
and proved  certa in  en tr ie s  from  h is  accou n t b o o k s. C opies of 

those en tr ies  w ere m ad e, certilied  b y  th e  C lerk  o f  th e  C ourt and
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p laced  on th e  record , u nder section s 14 1 a and  142a o f tlie  C iv il 
P roced u re C ode (A ct X I V  o f 1882). KASwii

T he practice o f  th e  S u b o rd in a te  C ourt w as n o t to  sta m p  such  s'^kTeia.
ex tracts. T h e S u b ord in a te  J u d g e , how ever^ f e l t  a  d o u b t as to  
th e  correctness o f th e  practice  and referred  th e  fo llo w in g  q u estion s  
for  th e  op in ion  o f  the H ig h  C o u r t:

1. Wliether a copy or au extract from an entry in an accovmt book filed 
under the provisions of sections 141a  and 142a , Oivil Procedure Code, re(j[nires 
to be stamped under article 24 o£ tbe first schedule of Act I I  of 1899 ?

2. Whether the extract filed requires to be stamped m tb  one stamp or 
several stamps in respect of the copy of each entry or entries from any one 
year’s account book ?

T h e Subord inate J u d g e  w as o f op in ion  th a t th e  co p y  or ex tract  

retxuired to  b e  stam p ed  under artic le  2 4  of sch ed u le  I  o f th e  

In d ia n  S tam p  A c t ( I I  o f 1 S 9 9 ) ; and th a t e x tra c ts  from  each  yearns 

separate accou n t book  sh ou ld  be considered  as a co p y  or extract  

from  one docu m en t and stam p ed  w ith  a  stam p  n ecessa ry  for  one  
co p y  or ex tract.

T here w as no appearance on behalf of G overn m en t or o f  th e  
parties.

C a n d y , J . »The first q u estion  is  w h eth er  a  co p y  or an  ex tra c t  
from  an  en try  in  an  accoun t book, filed under th e  p ro v is io n s of 
section s 141 a  and  l i2 A  o f th e  C iv il P roced u re C ode, requires to  
b e stam p ed  u n d er  artic le  2 4  of sch ed u le I  o f  th e  S tam p  A c t  
( I I  o f 1899).

A  sim ilar q u estion  w as p u t in  C iv il R eferen ce  N o . 4 7  o f 1885  
w ith  regal’d  to  section  141 of th e  C iv il P rocedure C ode before  
th e  a m en d m en ts o f  1888  w ere in troduced . T h a t se c t io n  s im p ly  

p rov id ed  th a t  i f  th e  docu m en t be an en try  in  a  sh o p  b o o k  or 
o th er  book, th e  p a r ty  on  w hose b eh a lf such  book  is  produced  

m ay furni'sh a  cop y  o f  th e  en try  w h ich  m ay  b e endorsed  (num ber  
and t it le  o f th e  su it, & c.), and  sh a ll be filed  as p art o f th e  record  

and the Court shall marh the entrŷ  an d  sh a ll th e n  re tu rn  th e  

book  to  th e  person p rod u cin g  it . T h e  o b jec t o£ m a rk in g  th e  
en try  w as ap p aren tly  for th e  purpose o f  id en tifica tion  (section  

62 ). T h e  answ er to  C iv il R eferen ce N o .  47  of 1885  is  t o  b e  fou nd  
in  Marichand v . Jivim SuhhamM  ̂ T h e C ourt h e ld  th a t cdpi^s
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i 'A K IB lA .

1S02. fu rn ish ed  under section  141 w ere n ot certillecl by or b y  order

Kajstub o f an y  public o fficer /’ and, tbereforoj th e y  w ere  n o t chargeable
w ith  a u y  stam p-.duty under th e  In d ia n  S tam p  A ct ( I  o f 1S79), 

sch ed u le  I, article 2 2 . To a scerta in  th e ir  accu racy  th e  Glerk 

o f th e  Court seem s siiIjseqtieiiU;// to h ave com p ared  th em  w ith  
th e  orig inal en tr ies and fo u n d  th em  to  be correct — a fact 

w hich ho certified b elow  th em  u n d er h is  o w n  hand and sea l of 

th e  Court. W h eth er  th is  w ould  render th e  co p ies  liab le  to  pay­

m en t o f any  C ourt fee  m u st d epend  n p on  th e  q u estion  w hether  

th e  orig in a ls w ere liab le  to a n y  stam p d u ty , an d  th a t  w o u ld  depend  
on w h eth er  th e y  w ere ack n ow led g in en ts w ith in  th e  term s of 

article 1 of schedu le I  o f th e  S tam p  A ct.
T he ratio decidendi in  th e  above case w as a p p a ren tly  th a t  w hen  

th e  copies w ere fu rn ish ed  th e y  w ere  n o t certified^ an d  th a t the  

suhsecpient certificate b y  th e  C lerk  o f th e  C ou rt d id  n o t bring the  

docum ents w ith in  th e  term s o f a rtic le  S2 o f sch ed u le  I  of th e  

Stam p  A ct.
Sections 141, 141a, 142, 142a o f th e p resen t C iv il Procedure  

Code w ere su b stitu ted  for  th e  or ig in a l section s 141^ 142  b y  the  
C iv il P rocedure C ode A m en d m en t A ct, 1 8 8 8 . T h e  principal 

am endm ent is in  section  141a (3), w h ich  p rov id es th a t  w h en  a 

copy of an en try  is  fu rn ish ed , th e  C ourt shall^ a fte r  cau sin g  the  

copy to  be exam ined , com pared and  a tte sted  in  m a n n er  m entioned  

in  section  62 , m ark  th e  en try  and  cause th e  b ook  to  b e  retu rn ed . 
In  short, the section  p rovided  for  th e  C ourt d o in g  w h a t th e  C lerk  
of th e  Court h ad  done in  th e  case ab ove q u o ted .

I n  C iv il R eference N o . 21 o f 1 8 9 0  {Krislmaji SadasUv Emiado
V , D u k t b a ^ ^ ' ^ )  th e  q uestion  w as w h e th er  cop ies o f  en tr ie s  in  account 
b ooks w h ich  a C iv il C ourt h a s  to  a tte s t  u n d er  sec tio n  6 8  of th e  
C ivil P rocedure Code fa ll w ith in  a rtic le  2 2  of sch ed u le  I  o f th e  
Stam p A ct, 1879 (article 24 o f th e  presen t S tam p  A c t) . T h e  C ourt 

answ ered th e  q u estio n  in  th e  n eg a tiv e . T h e  reason  g iv e n  b y  
S argen t, C .J., w as th at th e  a tte s ta tio n  of th e  co p y  was n ot m ade 

on th e  application  o f th e  ow n er  o f th e  cop>y, b u t so le ly  in  con­
sequence of th e  exp ress d irection  o f th e  C ode, w ith  a v ie w  to  its  
b e in g  filed for th e  purpose of id e n t ify in g  t h e  book e n tr y  w hen  

produced a t th e  hearing. B ird w o o d , J., h e ld  th a t  a r tic le  2 2  can
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a p p ly  o n ly  to  certified  cop ies h e ld  a t  .the t im e  w h en  th e y  becomG *003.
ch argeab le  w ith  stam p  d u ty  b y  th e  p ersons b y  w hom  th e  d u ty  Kastct

is  p a y a b le ; and  h e  n o ticed  th a t \yheii a p la in t if f  p rod u ces th e  faeTbia.
cop y  referred  to  iu  section  6 2 , h e  does so not in order fhat it may 
ha cdmiltecl in evidence or substituted for the original mii-nj on the 
rcoord.

T h e p resen t q u estion  re fers  to  copies w h ich  under sec t io n  142a  
h ave  b een  su b stitu ted  fo r  th e  orig in a ls u n d er section  141a and  
form  p art o f th e  record  o f th e  su it. I t  is  clear th a t  th e  copies 
or ex tra c ts  are n o t ch argeab le u n d er th e  la w  fo r  th e  t im e  b e in g  

in  force re la tin g  to  C ourt fees , for n o t b eing  a ck n o w led g m en ts  
th e y  are n ot lia b le  to  stam p d u ty  under th e  S tam p  A c t. Also^ 

i t  is  clear th a t th e s e  copies h a v e  b een  certified  to  be tru e  ]:>y a 

p u b lic  oiiicer. A lso , th e y  do  n o t com e w ith in  th e  e x em p tio n  set 

fo r th  a t  fo o t of artic le  24  o f  th e  p resen t S tam p  A c t (I I  o f  189D),
So far , th en , artic le  24 w o u ld  seem  to  be applicab le.

B u t  I  th in k  th a t on  th e  p rincip le  stare decisis w e sh ou ld  h o ld  
th a t  article 24 d oes n o t a p p ly  to  copies w h ich  w h en  fu rn ish ed  
do n o t require to  be stam ped . I t  is  quite true th a t a co p y  under 
sec tio n s 141a. and  142a is  ad m itted  in  ev id en ce and fo rm s p art 

o f th e  record o f  th e  s u i t ; b u t B ird  w ood, w h o  in  th e  case o f  

Krishnaji Sadashiv Remade v . Dulahd'̂  ̂ d rew  a tten tio n  to  th is  

p oin t, w as a lso  a p a rty  to  th e  ju d gm en t in  Sanolwrnd v . /ivna 
8ub/iana,̂ '̂ > and, as s lio w n  above, th e  found ation  o f th e  ju d g m en t  
in  th e  earlier  case  was th e  fa c t  th a t w hen  th e  cop ies w ere  fu r ­
n ish ed  th ey  w ere  n o t certified , an d  th e  su b seq uent certifica te  did  

n o t b r in g  th em  w ith in  the term s of the artic le . T h e am en d m en t  
o f th e  la w , , p ro v id in g  for th e  su b sequent certifica te , w ou ld  n ot 

change th is  fa c t . H a v in g  regard  to  th e  p rov is ion s of th e  S tam p  
A c t regard in g  in stru m en ts, the C ourt cannot see th a t the copy is  
d u ly  stam p ed  w h en  fu rn ish ed . A fter  it has b een  furnished, it  

is  exam in ed , com pared  and a ttested , and  th en  it form s part of th e  

record of the su it . T here is  ap p aren tly  a  d istin ction  b e tw e e n  a  
cop y  su b stitu ted  for th e  or ig in a l under section 141a— the copy  

w h en  fu rn ish ed  is n o t certified — and the cop y  substituted for the 
o rig in a l under section  144-—the copy when delivered must be 
certified.
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Fakieia,

P o r  these reasons I  w ou ld  h o ld  th a t co p ies  fu rn ish ed  under 

section  141a do n o t com e wifcliin a r tic le  2 4  o f  sch ed u le  I  of the 

Stam p Act; 1899.

CiiowEj J . I  a m  o f op in ion  th a t no sta m p  is  n ecessary  under 

article 24 of A c t  I I  of 1899 in  th e  case m en tio n ed .

U n d er section  141a o f th e  C iv il P ro ced u re  C ode th e  party 

producing th e  e n tr y  is  e n t it le d  to  file a co p y  o f th e  e n tr y . The 

C ourt is required to  cause th e  co p y  to  be exam in ed , com pared and 
a ttested . I t  w as n o t certified  b y  or b y  order o f  a n y  public 

officer to be a tru e co p y  or e x tr a c t  w h en  so  produced.

F ultoN; J. ;— I  concur.
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F U I ^ Z  B E N C H .

APPELLATE CIVIL,

Buforc Mr. JtisUoc Fulton, Mr. Justice Orowe, and Mr. Justice 
ChandavarJcar.

1903. rvAM KIlISHNxV liA M O H A N D R A  (o e ig in a i P l a ih t ip i?), A i’p e l l a n t , y.
3[(trc7i 20. S H A M IIA O  Y E S H W A N T  a n d  o t h e e s  ( o iu g in a l  DEU’EirDANTa),

-------------Respondents.*
Hindu Zaio—Adoption—Q-vmulmother auccocditig to her grandson—Divest­

ing of estate adoption.

Wliero a Hindu graiidmotlicr succeeds as heir to her grandson who dies 
uumavi'ied, her power to make an adoption is at an end.

Where a Hindu dies, laaving a, widow and a sou, and tliat son himself dies 
leaving a natiu'al born or adopted son or leaving no son bnt his own widow to 
continue the lino by means of adoption, the power of the former widow is 
extinguished and can never afterwards be revived.

Second appeal from  th e  d ecision  o f E do B ah ad u r  A . G. B have, 
E irst Glass S u bord inate J u d g e , A . P ., a t  S h o U p u r , con firm in g  th e  

decree passed b y  K h an  S d heb  R . M . G im i; S u b o rd in a te  Judge  

o f B arsi.
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