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opinion , tlie  A c t m ere ly  g iv e s  le g is la t iv e  ex p ress io n  to  what was 
th e  la w  apart from  it̂  so th a t e v en  w ith o u t  th e  A c t  our conclusion 
w ou ld  be th e  sam e.

I t  w as argued th a t  to  h o ld  artic le  148 n o t  a p p licab le  would be 

to  prejudice th e  p la in tiff b y  an  a c t  to  w hich, h e  w a s no  p a r ty . 

b u t th a t argu m en t h as no fo rce  here; in asm u ch  as th e  redem ption  

w as under a decree passed  a g a in s t both m o rtg a g o rs .

W h at considerations w o u ld  a p p ly  i f  th e  red em p tio n  w ere without 

th e  m ortgagor’s k n o w led g e , w e  n eed  n o t n o w  d iscu ss.

T he resu lt is  th a t  th e  d ecree  m u st be con firm ed  w ith  costs.

Decree confifmed.
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Before M r, Justice, Gandy and Mr. Justice Jjniton,

GOEDHANLAL a .nd  a n o t h e r  ( o r i g i n a l  D e s 'e n b a n t ! ? ) ,  A p p E tL A N x a , v .  

DARBAR SHRI SU KAJM ALJI ( o r i g i n a l  P l a i n t i i ? ] ? ) ,  E e s p o n d b n t . *

Land Revenue—Loeal Fund Oess—Bomhay Act I I I  of1869, section S—Liability 
for Local Fund Cess—Village given hy ruling Chief hy %my of maintenance 
(jiwah (jiras), liahility to Local Fund Cess of—Supenor holder— Volun­
tary payment of cess hy ruling Chief—Claim to recovei' payments from actual 
holders of village—Contract Act {IISl of 18?'S), sections 69 and 70—Bomhay 
hocal Boards Act (Bomhay Act I  of 188i)—Bomhay Land Bevemie Code 
{Bombay Act V of 1S79).

The plaiiitiif wag the Cliiof of Patri and the village of Kamijala -vvas one of 
tli0 villages belongmg to the estate. It was held by the defendants, having been 
granted to their ancestor many years ago by the ancestor of the plaintiff as 
‘ jiwak gii’aa,’ i.e., inaintenance allotted to the cadets of the ruling family. 
From the date o£ the passing of the Bombay Local Funds Act (Bombay Act I II  of 
1869) until 1884 ths cess imposed wpon this village tinder that Act was paid to 
Government by the plaintiff and recovered by him from the defendants. After 
the passing of Bombay Act I  of 1884 (Bombay Local Boards Act) disputes arose 
as to the plaintiff’s right to recover the cess from the defendants. In 1888 
the Bombay Government decided that the defendants, and not the plaintiff, 
were th e ‘ superior holders’ of the village and as such responsible to Gov­
ernment for the local fund cess. This view was sitbseqnently confirmed by the* 
Secretary of State, Thereupon the plaintiff filed this suit for a declaration that

* Second Appeal No. 207 of 1900.



VOL. XXVI.] BOMBAY SERIES. 505

tlie defendants wei’e not tlio superior liolders of tke village and Iiad uo rigtt to 
pay tlie local fund cess direct to Govei’nment, but tliat he was entitled to 
recover the same from them aud pay it over to Government. He also prayed to 
I’eeover the cess which he had paid for the village from 1888 to 1895 and for an 
injunction resti’aining the defendants fi’oni paying the cess direct to Govern­
ment.

Held, ttat the plaintifi was not entitled to the declaiatioii prayed for. The 
plaintiff was not the * superior holder ’ of the village of Kamijala and "̂ vas 
not responsible for the local fnud cess nor under any liability to pay it. The 
supreme holders uuder section 108 of the Land ^Revenue Code (Bombay Act V 
o f 1879) were the defendants as Bhayats, to whom the village had been granted 
as ‘ jiwalc giras.’ They irero primarily responsible to Government.

S d d , also, that the plaintiff, as Chief of the State, had such an interest in the 
village of Kanxijala as would entitle him to pay the cess to Government if there 
were any danger of forfeiture in consequence of non-pa\Tneut by the defendants. 
In such a case section 69 of the Contract Act (IX  o f 1872) would enable him 
to sue for reimbursement. But in the present case it did not appear that 
any such emergency had arisen or was likely to arise. Section 70 of the Contract 
Act; had no application, for it could not he said that the plaintiif had lawfully 
made payments for the defendants. He had no authority from them and 
was under no obligation to pay. The plaintiff was, therefore, not entitled to 
recover the ces8 paid from 1888 to 1895 as claimed in the plaint. ■

Second ap p ea l fro m  th e  d ecision  o f  E ao  B ah ad u r  G hu nila l 
D . K a v ish v a r , A d d itio n a l F ir s t C lass S u b ord in a te  J u d g e , A . P., 
a t A h m ed ah ad j a m en d in g  th e  decree p assed  b y  K ao S ah eb  
H a r ila l K irparam , S u b o rd in a te  Ju d ge  o f Y iram gam .

T he p la in tiff w as th e  C h ief or D esa i o f P atr ij w h o se  esta te  
consisted  o f  a grou p  of v illa g es  w h ich  form ed  th e  ta lu k a  of  

P a tr i, p art o f  w h ich  w a s  s itu a te  in  K a th ia w a r , over  w h ich  part 
th e  D esa i h a d  ju risd iction , an d  part in  B r it ish  te rr ito ry  w h ich  

w a s su b ject to  th e  p a y m en t o f tr ibu te an d  o th er  ch arges im posed  
b y  law .

T he d efen d an ts w ere  B h a y a ts  or cad ets o f th e  ru lin g  fam ily  
and  h eld  th e  v il la g e  o f K am ijala , w h ich  w as p art o f  th e  P a tr i 

S tatej b u t w h ic h  h ad  b een  granted  b y  an a n cestor  of th e  

p la in tifi to  th e ir  (defendants^ ) ancestor as  ̂j iw a k  g ir a s /  
m ain ten an ce a llo w ed  to  th e  cad ets o f a ru lin g  fa m ily . T he  

v illa g e  w a s in  th e  A h m ed ab ad  D istr ic t .
B y  B o m b a y  A c t  I I I  o f 1869  (th e  L oca l F u n d s  A c t) G overn m en t 

w as a llow ed  to  le v y  th e  lo ca l fu n d  cess^ a n d  i t  w a s  su b seq u e n tly  

d ecid ed  th a t  th e  v il la g e s  b e lo n g in g  to  th e  P a tr i S ta te  s itu a ted

GOBbllANLAIi

D a b b a e  Sbqi 
STTBiJMiiJr.

1902.
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w ith in  th e  A hm eclabad D is tr ic t  eam o w ith in  th e  provisions of 

th e  A ct.
In  practice tlie  v illa g e  p a id  th e  ces8 to  th e  r u lin g  C h ief and he 

paid  it  on to G overnm ent^ an d  under th e  i3rovisions of th e  Act 

(B om bay Land E e v e n u e C o d e , V  o f 1870) th e  rev en u e  authorities, 
as oectision required , a ss isted  th e  C h ief to  recover  th e  cess from  

th e  v illages. T he loca l fu n d  cess from  th e  v il la g e  o f K aniijala  

from  1809 to 1834  w as th u s paid b y  th e  d e fen d a n ts  to  Govern- 

in en t throu gh  th e  C h ief (th e  p la in tiff).
I n  1884-  ̂ h ow ever, B o m b a y  A c t I  o f 1 8 8 4  v /as p assed  and the  

defendanta th en  refu sed  to  pay th e  cess th ro u g h  th e  plaintiff, 
b u t offered to  p ay  it  to  G overn m en t d irect. A  q u estio n  then  
arose as to  w h eth er  ass istan ce  sh ou ld  be g iv e n  to  th e  p laintil^  to 

recover th e  cess from  the d efen d an ts, and  in  A p ril, 1888 , the  

J3 om l)ay G overnm ent d ecid ed  th a t th e  d e fen d a n ts, a n d  n o t the  

plaintiff, w ere th e  superior h o ld ers of th e  v il la g e  o f  Kam ijala^ and 

as such w ere resp on sib le  to  G overnm ent fo r  th e  loca l cess . This 

decision  w as su b seq u en tly  confirm ed b y  th e  S ecre ta ry  o f State 

and was com m unicated  to  th e  p la in tiff and led  to th e  presen t suit.

T he p la in tiff h ad  paid  th e  lo ca l fu n d  cess  fo r  th e  w h ole  t i lu k a  

includ ing  th e  v illa g e  o f K a m ija la  up to  1 8 9 5 .

In  ]8 9 5  th e  p la in tiff  filed  th is  su it p ray in g  ( I ) fo r  a declaration  

th a t the d efendants w ere  n o t th e  superior h o ld ers o f th e  v illage  

of K am ija la  and  th a t  th e y  had  no r ig h t  to  p a y  th e  loca l fund  

cess d irect to  G overn m en t, b u t th a t h e  w as e n tit le d  to  recover it  

and p ay  i t ; (2 )  to  recover th e  am ou n t w h ic h  h e  h ad  p aid  as cess 

for  K am ijala from  1888  to  1895 ; (3) for  a p erp etu a l in ju n ction  

restra in in g  th e  d efen d an ts from  p a y in g  ce ss  d irect to  G overn ­

m ent.

B oth  the lo w er  C ourts decided  in  fa v o u r  o f  th e  p la in tiff .

The d efen d an ts appealed .

Scott (A d vocate  G eneral) and  G. 8. Mao fo r  th e  appellants 

(d efendants) ;— Our first p o in t is  th a t  th e  C iv il C ourts have no 

jurisd iction  to  h ear  th is  su it . L oca l fu n d  cess is la n d  reven u e : 
see Bombay E e v e n u e  J u r isd ic tio n  A ct (X  o f 1 8 7 6 ), section  4.

The p la in tiff is  n o t a superior h o ld er o f  th e  v il la g e  o f  K am ijala  

w ith in  th e  m ean in g  o f section 8  o f B o m b a y  A c t I I I  o f 1869.
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H e  h a s o n ly  a reversion ary  r ig h t to  th e  v il la g e  in  case or failure 

o£ heirs to  th e  defen d an ts. H e  is  n o t a sup erior h o ld er  w ith in  

th e  d efin ition  o f  d a n se  13 of section  3 o f th e  B o m b a y  L an d  
E ev en u c  Code (B om b ay  A c t  V  o f 187 9 ). T h e d efin ition  in  th is  

la te r  A c t is  narrow er th an  in  th e  form er, B o m b a y  A c t I  o f 1865^ 

section  2. T he am en d in g  A c t I  of iS 8 4  renders th e  d efin itio n  

o f ‘ superior h o ld er   ̂ and ' ten a n t  ̂ g iven  in  B o m b a y  A ct Y  o f 1S79  

applicab le to  th e  L ocal P u n d  Cess A ct (B o m b a y  A ct I I I  o f  1 8 6 0 ).
F u rth er , th is  su it, w h ic h  w as filed in  1895^ is  barred b y  lim ita ­

tio n . T he p la in tiff’s  cla im  for a declaration  becam e barred  after  

s ix  years from  th e  d en ia l of h is r ig h t. W e  first d en ied  h is  r ig h t  

in  1SS5 : Tuharam y . Viuâ akŜ ^
[OandYj J . Is  n ot th e  r ig h t claim ed a  recurring r ig h t , or m ay  

it  n o t be said  th a t th e  cau se of action  w o u ld  ari.se w h en  th e  
S ecretary  of S ta te  g a v e  h is  decis ion  as to  th e  p erson  resp on sib le  
to  Grovernment for  th e  cess ?]

W e subm it th a t  th is  cause o f action  arose on th e  first, d en ia l of 
th e  p la in tifi’̂ s r ig h t :  ParvatsimjJi v. Amars'mgjî -'̂  \ Shrmims v. 
ManmantŜ '̂  T h is  is  n o t a  reversion ary  r ig h t. T he q u estion  i« 

one o f sta tu s.

A s to th e  plaintiff^s c la im  to  recover th e  m on ey  h e  h as p a id  to  
G overnm ent, th a t  c la im  is  based  on sectio n s 69 and 70 of the  

C ontract A c t  ( I S  o f 1 8 7 2 ). T hese «ectious, how ever^ do n o t  

a p p ly . T he p la in tiff  cannot be sa id  to  b e  in tere sted  in  the  

paym ent of th e  cess. H e  cann ot recover th e  a m o u n t from  th e  

d e fe n d a n t: Desai Himatsingji v. Bltavahhcd̂ '̂ î Nmmf) Mir Kama- 
luddin V. Partap MotaŜ '̂

P .  M. Mehta and Inverarity w ith  R ao B ah ad u r F . KirUhif, 
B, JF, Desai and  Jj. A. Shah for resp ond ent (p la in tiff)  

A d m itted ly  th e  v illa g es w h ich  form  p art of th e  S ta te  o f P atri 
are en tered  in  th e  G overn m en t records in  th e  n am e of th e  

p la in tiff as C h ief. T h e  p la in tiff ho lds th em  on p a y m en t of 

tr ib u te  to  G overn m en t. T h e  local fund  cess is  n ot le v ie d  on th e  

p articu lar v illa g e , b u t in  respect o f th e  w h o le  esta te  com p risin g

GoUBHA.N'LAt
V.

D .iE U A B  S H E I 
P-UIl W 31A LJI,

(1) (1890) 15 Bom, 422.
(3) (1S8S) P. J. p. 272.

(3) (1809) 24 Bom, 260.
(i) (18S0) <l Bom. 6-13,

'v5J (1880) G Bora. 244.
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several v illagesj o f w Licli th e  v il la g e  o f K a m ija la  is  one. Tlie 

w hole td luka is  h eld  b y  th e  p la in tiff  on  p o lit ic a l ten u re. The 

v illage  of K am ijala  is  n ot reco g n ised  as sep arate  b y  G overnm ent. 

I t  is  m ei’e ly  a part o f th e  ta lu k a .
U n d er B om b ay  A c t I I I  o f  1869  th e  p la in tiff  w as alw ays 

recognised as th e  superior holder_, both b y  G o v ern m en t and by  

th e  d efendants, d ow n  to  1884 . The a m en d in g  B o m b a y  A ct I  of 
18S4j passed  in  th a t y ea r  d id  n o t a lter  th e  m ea n in g  o f th e  words 

in  section  8  o f B om b ay  A ct I I I  o f  1869 , an d  does n o t m ake the 

definition conta ined  in  B o m b a y  A ct V  o f 1879  applicab le to 

B om b ay  A ct I I I  of 18 6 9 . N o th in g  h a s occu rred  sin ce  1884 to 
a lter the plaintiff^s p osition  as superior h o ld er .

T he defen d an ts are th e  plaintiff^s B h a y a ts  an d  K a m ija la  was 

m erely  a llo tted  to th em  for th e ir  m a in ten an ce. T h ey  are g iv en  the 

revenue o f th e  7 illage , but th e  v illa g e  rem a in s  p art o f th e  estate  of 

w h ich  th e  p la in tiff, as C h ief, is th e  holder. I n  th e  ev en t of the  

defendants’ fam ily  fa i lin g , th e  rev en u e  o f th e  v il la g e  w ould  
revert to th e  p la in tiff.

T he defin ition  o f ‘ superior h o ld er   ̂ in  B o m b a y  A c t I  o f 1865 

applies to  B o m b a y  A c t  I I I  o f 1S6'9, and  m a k es  i t  c lear  th a t the  

p la in tiff is th e  superior h o ld er  an d  th e  d e fen d a n ts  are h is  ten an ts. 
T h ey  are n o t k n o w n  to . G overn m en t a n d  can n ot d ea l w ith  

G overnm ent d ir e c t ; Suvsliangjee v, NaranŜ '̂
A s to  the p la in t if fs  c la im  for  cess p a id  b y  h im , i t  is  clear th at 

h e is  en titled  to  recover i t  m ider se c t io n s  69 and 70 of the  

C ontract A ct. T he G overnm ent d em an d ed  p a y m en t o f th e  cess  

from  him  under th e  u su a l p en a lt ie s . H e  w a s  com p elled  to  p ay  it  

and w as clearly in terested  th a t th e  p a y m e n t sh o u ld  b e  m ade.
A s to lim itation , w e su b m it th a t  a r tic le  131  o f th e  L im ita tion  

A c t (X V  o f 1877) applies : Bamchandra v . HariŜ  ̂ T h e cause 
of action accrued in  D ecem b er, 1890 , w h en  th e  d ec is io n  of the  

Secretary of S ta te  w as com m u n icated  to  th e  p la in tiff.
A s  to the p o in t of ju r isd ic t io n , sec tio n  5 o f th e  E e v e n u e  J u ris­

d iction  Act; (X  o f 1876 ) govern s th e  C iv il C ou rtis ju r isd ic tion .

Candy, J . P l a i n t i f f  is  th e  C hief o f P a tr i, w h o se  estate is 
com posed p a r tly  of v illa g e s  in  B r itish  In d ia  in  th e  A Lm edabad

(1) (1900) P. J. p. 243. (2) (3805) p. J. p. 193, 194
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District ■ and p a r tly  o f v il la g e s  ou tside B r it ish  In d ia  in  th e  pro- 

v in ee  of K ath id w ^ r under th e  su p erv ision  o f th e  P o lit ic a l A g en t  

o f K ath iaw ar. K a m ija la  is  one o f th e  v il la g e s  in  th e  A h m ed ab ad  

D is t r ic t : i t  h a s  b een  fo u n d  b y  b o th  th e  low er C ourts to  form  a 

com ponent part o f th e  P a tr i S ta te , and to  h a v e  b een  gran ted  

m a n y  years ago  b y  an  a n cesto r  o f th e  p la in tiff  to  th e  ancestors  

o f th e  d efen d a n ts as ^ jiw ak  g ir a s /  th a t  is^ m a in ten a n ce  a llo tted  

to  th e  cad ets o f a  ru lin g  C h ie f in  w h o se  fa m ily  th e r e  is th e  
cu stom  o f p rim ogen itu re . In  th is  case th e  d e fen d a n ts  se t  up  a 

p lea  th a t th e  v illa g e  w as th e ir  ' j a t  in a m i  ̂ p rop erty , th a t  isj 
in d ep en d en t o f th e  P a tr i S ta te  j b u t th is  fa c t  w a s  fo u n d  aga in st  

th em  b y  b oth  th e  lo w er  C ourts, and th is  fin d in g  ca n n o t n o w  be 
q u e s t io n e d : n o r  is  th ere  a n y  reason  to  d o u b t th e  co rrec tn ess  of 
th e  fin d in g .

ThiS; th en , w as th e  re la tio n  b etw een  th e  p arties  w h en  B om b ay  
A ct I I I  o f 1869 w as p assed , em p ow erin g  G overn m en t to  le v y  
from  all la n d s th e  loca l fu n d  cess . A fter  som e tim e  G overnm ent 

decided  th a t th e  v il la g e s  fo rm in g  p art of th e  P a tr i S ta te  w ith in  

th e  A h m ed abad  D is tr ic t  cam e under th e  p rov is ion s o f  th e  A c t ; 
a n d  as K am ija la  w as one o f these, an d  h a d  n o t  b een  su rveyed  

and  assessed  on th e  prin cip les la id  d ow n  in  (B o m b a y ) A c t I  

of 1865 , nor h ad  i t  com e u n d er th e  S u m m a ry  S e tt le m e n t A cts , 
b e in g  p art o f  a S ta te  h eld  on  po litica l ten u re , th e  cess  w as fixed  
on th e  o ld  or hamal ra te  recorded  in  th e  C o llector 's  b ooks  

(sec tio n  7, B o m b a y  A c t I I I  o f 1869).

T h e  cess (sec tio n  8 )  w as to  be lev ied  in  th e  sam e m an n er  and  
u n d er th e  sam e p rov is ion s of la w  as th e  ord in a ry  la n d  reven u e ; 
an d  th e  p ro v is io n s  of th e  la w  re la tiv e  to  th e  a ss ista n ce  to  he 

g iv e n  to  su p erior  ho lders for  th e  recovery  of th e ir  d u es from  their  
ten an ts  and occupants u nder them  w ere to  be applicable to  all 
superior h o ld ers , w h e th e r  o f a lien a ted  or u n a lien a ted  lan d , in  

respect of th e  reco v ery  of th e  cess fro m  th eir  ten a n ts  and  
o c c u p a n ts; and w ere to  be ap p licab le  a lso  to  occu p an ts o f lan d  

under (B om b ay) A c t I  o f  1865 fo r  the reco v ery  o f  th e  cess from  
th eir  ten an ts or jo in t  occu p an ts. T he p a rtie s  and th e  B ev e n u e  
officers for  m a n y  y ea rs  read these p rov is ion s a s  p ro v id in g  fo r  th e  

le v y  of th e  cess in  th e  first p lace from  th e  p la in tiff , w h o , in  h is  

turn, could ob ta in  a ssistan ce  in  recovering  th e  sa m efro m  d efen d an ts.

1903.

GoiiDUANIiiLlr
V .

D a e  BAB Snur
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I t  is  doubtfu l w hether th is v iew  w as a  s t r ic t ly  accurate interpre­

ta t io n  of the A ct, w h ich  ap p aren tly  con tem p lates th e  holder or 

proprietor of an a lien a ted  v il la g e  b e in g  b r o u g h t  in to  direct 
connection  w ith  G overn m en t in  regard  to  th e  le v y  o f th e  cess. 

W h atever  m ay be th e  reversion ary  or o th er  r ig h ts  o f  th e  C hief of 

P a tr i over th e  v illa g e  o f K am ija laj w h ich  is  a  com p on en t part of 

h is  State;, it  is  ob v iou s th a t as lo n g  as there are d escen d an ts of 

th e  cad et to w h om  th e  v il la g e  w a s  first a llo tted  in  ' j iw a i /  the 

C h ief cannot b e  correc tly  term ed  th e  h o ld er  or proprietor of the 

v illa g e . So, too, w h en  w e  com e to  con sid er  th e  rev en u e  law  
w h ich  was in  force in  1869 , lo o k in g  a t th e  d e fin itio n  o f ^aheuated  

village^  in  section  2 (e) o f B o m b a y  A ct I  o f 1 8 6 5 , i t  m u st be 

adm itted  th at K a m ija la  w as ‘ h e ld  and m a n a g e d ' b y  defen d an ts’ 

fa m ily , and n o t b y  th e  C h ie f. P o ss ib ly , th e  C h ief m ig h t be 
considered to be th e  person  h a v in g  tb e  h ig h e s t  r ig h t recognised  

b y  th e custom  of th e  co u n try  w h ich  in te r v e n e d  b etw een  the  

G overn m ent and  th e  c u lt iv a to r  (R e g u la t io n  X V I I  of 1837, 

section  3 (1 )), b u t d e fen d a n ts  n ever  w ere, an d  are n o t, h is  ‘ tenants. 
There is tenure, b u t n o t ten a n cy . B y  sec tio n  2 (k) o f  B om bay  

A ct I  of 1865 th e  d efin ition  o f ‘ superior h o ld er   ̂ was som ew hat 

c h a n g e d : h e  w as th e  person  h a v in g  th e  h ig h e s t  r ig h t  under 

G overn m ent recogn ised  b y  th e  cu stom  o f  th e  cou n try  to  hold  

lan d  or en gage w ith  G o v ern m en t for th e  la n d  rev en u e  due on  

account of any v il la g e  or esta te . B u t th o u g h  th o  C h ief o f Patri 

en gages w ith  G overnm ent for  th e  trihute due on  h is  e sta te  as a 

w hole, i t  cannot b e  sa id  th a t  tr ib u te  is  lan d  r e v e n u e ; and  th o u g h  

jiw akdars  ̂ do in  one sen se  h o ld  under th e ir  C h ief by a  r igh t 
d erived  from  h im , i t  can n ot be sa id  th a t  th e y  h o ld  ' otherw ise  

than  by ow nersh ip  or in h e r ita n c e /

T he fact is  th a t  w h en  (B om b ay) A c ts  I  o f 1 8 6 5  and I I I  
of 18G9 w ere passed , th o  L eg is la tu re  p rob ab ly  h a d  n o t in  

v iew  th e  p ecu liar  in c id en ts  o f v illa g es  h e ld  and m an aged  b y  
 ̂jiwakdars,^ w h ose  v il la g e s  form  part o f a  S ta te  un der a  C hief 

such as th e  D esa i o f P a tr i. B u t t i ll  1 8 8 4  ^the loca l fu n d  cess 

due on th e  lan d s o f K am ijala w as w ith o u t  d isp u te  recovered  
from  th e p lain tiff.

I n  1884  th e  B om b ay  L oca l B oards A c t  w a s  passed , and by  

section 75 o f th is  A c t an am en d m en t w a s  m ad e in  B om b ay  A ct
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I I I  of 1869^ th e  w ords ‘ B om bay L an d  E e v e n u e  C ode, 1 8 7 9 /  
b e in g  su b stitu ted  for ‘ B om b ay  A c t I  o f  1SG5  ̂ w herever they  

occur in  th e  A ct o f 1869 . D isp u tes th en  arose as to  w h eth er  

assistan ce w as to  b e  g iv e n  to  th e  p la in tiff in  reco v er in g  th e  loca l 
fu n d  cess from  th e  defendants^ and on th e  24{h  A p ril, 1888^ th e  

M am latddr o f V iram gam  conm iiin icated  to th e  p la in tiff  th e  

d ecision  of th e  B om b ay  G overnm ent th at th e  defendants,, and  n o t  

th e  p la in tiff, m u st be held  to  b e  th e  superior h o ld ers resp on sib le  

to  G overn m en t for  th e  local fu n d  cess. T h is  v iew  w a s  up h eld  
b y  th e  S ecretary  o f S ta te  and led  to  th e  p resen t su it , in  w h ich  

th e  p la in tiff p rayed  (1 ) for a declaratio]i (a) th a t d efen d an ts are 

n ot th e  superior h olders, (h) th a t  defendants h ave  no r ig h t  to  pay 
th e  local fu n d  cess d irect to Governm ent^ [e) th a t h e  is  en titled  
to  recover th e  sam e and  p ay  d irect to  G overnraent ; (2) to  recover  

th e  cess w hich ho had paid for th e  years 1888  to  1895  ; (8 )  for a 
perp etual in ju n c tio n  d irectin g  th e  d efen d an ts n o t  to  p a y  th e  cbbs 
d irec t to  G overnm ent.

B o th  th e  low er C ourts h a v e  fou n d  th a t th e  p la in tiff  is  n o t  
en titled  to  th e  in ju n ctio n  claim cd in prayer (3), and  th e  reasons 

w h ich  govern  th a t d ecision  w ou ld  seem  to  ba.r th e  r e lie f  b y  w ay  
o f d eclaration  claim ed in  prayer (1 ).

T here is n o  d isp u te  now  as to  th e  l ia b il i t y  o f th e  lan d s o f  
K a m ija la  to  th e  cess, w h ich  is  an item  of lan d  revenue^ and th e  
m ain  ob ject o f  th e  su it  is  really  to ob ta in  a reversal o£ th e  order  
o f th e  h ig h e s t  a u th o r ity  as to  w h o  should  be p rim arily  respon sib le  

to  G overnm ent for th e  cess. I t  is  ̂ no doubt, a cla im  connected  

w ith  or aris in g  ou t o f proceed ings for th e  rea liza tio n  o f land  
reven u e (sec tio n  4  (c). A c t X o f 1876)^ and it  is  n o t a  su it  b etw een  
p riv a te  p arties  fo r  th e  purpose of e sta b lish in g  a n y  priv'ate T igh t  

(section  5 (h)).  N o  doubt i t  is a su it b etw een  p la in tiff , w ho  

claim s to be a  '' superior h o ld er , •’ regard in g  dues w h ich  he cla im s  

from  d efen d an ts as h is  ‘ in ferior h o ld ers or te n a n t s /  (section  5 
(f)). A n d  assu m in g  for th e  sak e of argu m en t th a t th ese   ̂ dues ’ 
m ay in clude item s of lan d  reven ue p ayab le  to  G overnm ent, and  

th a t  th u s th ere  is  no  bar on th e  ground o f w a n t of jurisdiction^  

w e com e to  th e  m ain  q u estion  in vo lved  in  th is  l i t ig a t io n  ; I s  the  
p la in tiff a  ̂superior holder,^ and are th e  d efen d an ts h is  ‘ in fer ior  

holders or te n a n ts   ̂? H e  certa in ly  is n o t an occup ant e ith er

1802, 
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g en era lly  or 'iinder th e  B o m b a y  L an d  E ev en u e  laWj for  lie is 

n ot in  occupation  of the l a n d ; and  th e  term  ‘ occu p an t ’ under 

th e  B om bay L and R ev en u e  C ode is  o n ly  ap p licab le  to  unalienated  

land. N or is th e  p la in tiff a  ^superior h o ld e r ’ uuder th e  Bom bay  
L and  R evenue Code. T h is w as h eld  b y  th e  J u d g e  in  th e  Court 

of first in stance (la st c lau se  o f paragraph 5 4  o£ h is  jud gm ent), 
and th e  Ju d ge  o f th e  lo w er  A p p e lla te  C ourt agreed  w ith  this 
v iew . I n  second  appeal th e  learned  c o u n se l for  th e  plaintiff 

argued th a t h is  c lien t m u st b e  regarded  as ta k in g  ren t from  all 

th e  v illa g es  in  h is  e sta te  and  g iv in g  i t  b ack  as j iw a i to 

d efendants in  th e  v illage  of K a m ija la . T h is  argu m en t is 

im tenable. D efen d a n ts  are th e  o w n ers an d  p rop rietors of the 

v illage , w h ile  a t th e  sam e t im e  i t  is  p art o f  th e  P a tr i T aluka.

T here on ly  rem ains, th e n , th e  a rg u m en t se t  o u t in  th e  54th  

paragraph of th e  ju d g m en t o f th e  S u b o rd in a te  J u d g e , V iram gani, 

and in  the 1 5 th  p aragrap h  of th e  lo w e r  A p p e lla te  Court’s 

ju d gm en t. I t  is b riefly  th a t  th e  w ord s  ̂ su p erior h o lders  ̂ in 

ssction  8  of B o m b a y  A c t  311 of 1869 m ean  su p erior  holders in  

th e  -wide sen se  o f th e  term,, in c lu d in g  a  su perior lord  such as the  

Chief of Patri; and are n o t confined  to  su p erior h o ld ers under the 

narrow and restr icted  sen se  o f th e  term  under the R ev en u e  Code. 
T he flaw  in  th is  a rg u m en t is  th a t  i f  p aragrap h s 1 and  2 of 

section  S are d issoc ia ted , co n fu sion  m u st arise  as to  w h o  is  liab le  

for the cess. I t  is  to  be le v ie d  in  th e  sam e m anner and  under 

th e  sam e prov ision s o f  la w  as th e  ord in ary  lan d  reven u e . For 

th a t purpose w e m u st look  a t th e  o rd in a ry  la n d  reven u e  law, 
w h ich  provides (section  1 3 6 ) th a t  th e  su p er io r  ho ld er  (as defined  

in  the L an d  R even u e  C ode) sh a ll b e  p r im a r ily  resp on sib le  to  

G overnm ent for th e  land  revenu e of a lien a ted  land . B u t  th e  

Subordinate Ju d ge  h as declared  th a t p la in tiff  as su p erior holder, 
nat under th e  L an d  R ev en u e  C ode, b u t b y  cu stom  and under  

A cts prior to  and  repealed  b y  th e  L a n d  R e v e n u e  Code, is  

prim arily resp on sib le  to  G overD m en t fo r  th e  p a y m e n t of th is  

item  o f la n d  revenu e. T he la w   ̂ re ferred  to  in  th e  second  

paragraph o f sec t io n  8  m u st b e  th e  la w  referred  to  in  th e  first 

paragraph : and  if  th is  la w  does n o t r eco g n ise  th e  plaintiiffi as a 

superior holder p r im a rily  resp on sib le  to  G o v ern m en t for th e  

i t  cannot reco g n ise  liin i as e n titled  to  ass istan ce  as a  superior



h o ld er  under section  80  of t l ie  L an d  E ev en u e  C ode. T he S u l>  1902. 

ord in ate  J u d g e  w as r ig h t in  h o ld in g  th a t  th e  w ord s a t  th e  end  Gobbhaslai, 

o f  th e  second  paragraph  o f  sec tio n  8 o f A c t I I I  of I8 6 0  do n o t Dip.ufiiSnRt 
con tro l th e  p reced in g  portion  o f th e  paragraph  j b u t h e  vras SriiAjjsm.jr, 

w ro n g  in  th in k in g  th a t  th e  w ord   ̂all  ̂b efore   ̂ superior ho lders ’ 
ex ten d s th e  m ea n in g  o f  th e  la tte r  term .

F or th ese  reason s I  am  o f opin ion  th a t  th e  p la in tiff is  n o t  
e n tit le d  to  th e  d ec lara tion s w h ich  th e  low er  Courts g a v e  h im .

H e  is  in  no w a y  dam nified b y  th is  resu lt. H is  p ositio n  as C hief 
of P a tr i is  in  n o  w a y  in ju red . T h e land o f  K ain ija la  is  n o  m ore  

and  no less lia b le  for  th e  cess. T he fa c t th a t in  th e  nei^hbourino:o o
prov in ce  of K ath itlw ar an an a logou s cess, lev ied  on  v il la g e s  ow ned  
b y  h is  cadets as ‘j i w a i /  is tak en  d irect from  h im  and n o t from  th e  
^ jiw ak d ars/ can  h a v e  no b ear in g  on th e  p rocedure to  b e  ad op ted  

^y K even u e officers in  regard  to  sim ilar v illa g es  in  B r it ish  In d ia .
I t  o n ly  rem ain s to  con sid er  p rayer (2 )  o f  th e  p la in t, th e  cla im  

to  recover  th e  cess w h ich  p la in tiff h as paid for  certa in  years.
T h is  to  a p la in tiff in  th e  D e sa i’s p osition  is a m in or con sid eration , 
its  o n ly  im p ortan ce  b e in g  in  connection  w ith  th e  p rincip le  w h ich  

h e h as so u g h t to  e sta b lish  in  th e  other p ra y ers o f  th e  p la in t . I t  

is  n o t ex p la in ed  h o w  th e  M am latddr cam e to  g iv e  th e  n o tice  dated  

2 7 th  J a n u a ry , 1895 (E x h ib it  259). I t  is  ap p aren tly  ad m itted  
th a t  th e  item  of R s . 1 ,5 5 3 -4 -0  for  lo ca l fu n d  in  th a t  n o tice  

in clu d es th e  loca l fu n d  cess d ue on K a m ija la . B u t  i t  is  also  

ad m itted  th a t  sin ce  1885  G overnm ent h a d  ruled  th a t  p la in tiff 
w as n o t p r im a r ily  resp o n sib le  for th e  cess and  th a t  d efen d an ts  

w ere  a lw ays a n x io u s  to  p ay  th e  sam e. T h a t w ou ld  h a v e  been  a 

com plete  an sw er b y  p la in tiff to  the M am latd^r, w ith o u t prejud ice  
(he m ig h t h a v e  added) to  a n y  r ig h t w h ich  he m ig h t e sta b lish  in  

a C ourt o f la w  to  be con sidered  th e   ̂superior h older.’ T he case  

is  n o t e x a c tly  on  a ll fo u rs  w ith  L'esai Himatsingji Jorawafsingji 
V .  Bhavalhm^ in  w h ich  th e  p resen t p la in t if fs  b roth er  and  
predecessor as P e s a i of P a tr i c laim ed, u n d er a n o tice  from  the  

R even u e a u th o r itie s , to  h a v e  la w fu lly  p a id  loca l fund cess  

on  certain  w anta  lan d s in  a v illa g e  b e lo n g in g  to  h is  e s ta te . I*or 

in  th a t  case i t  w o u ld  seem  th a t  th e  R even u e au th o r ities  h ad  no
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1902. k n ow led ge  th a t th e  D e sa i w as n o t th e   ̂ sup erior holder ’ iu 

resp ect of th e  wmita landa. T h e p resen t case is  even  stronger. 
The notice o f  th e  M a m k td a r  w as ob v io u s ly  g iv e n  u n d er  some 

m istak e. I t  threatened^ in  case o f d efa u lt, to  tak e  step s to  enforce 

paym en t according to law  ■, an d  i t  w as op en  to p la in tiff  to  reply 

th a t , according to  th e  v iew  o f  th e  la w  ta k e n  b y  fche M am latdar’s 

superiors, p aym en t for  K am ija la  cou ld  n o t be en forced  against 

th e  p laintiff. S ection s 69, 70 of th e  C oiitraot A c t do n o t, therefore, 

app ly .
I  w ould  reverse  th e  d ecree o f th e  lo w e r  C o u r t ; but as 

defendaniis^ pleas h ave  in  a g r e a t  m e a su r e  add ed  to  th e  bulk 

o£ th is  case, I  w ou ld  order th e  p a r tie s  to  b ear th e ir  ow n  costs 

in  both  th e  low er C ourts, an d  p la in tiff  to  b ear a ll co sts  in  second 

appeal.

F u l t o j t ,  J . :— T he prin cip a l q u estion  in  th is  ap p ea l is w hether 

th e  D esa i o f P a tr i or th e  d e fen d a n ts in  resp ec t of th e ir  shares 

are prim arily  lia b le  to  p a y  th e  loca l fu n d  cess  for th e  village 

of K am ija la . T h is v il la g e  is  one o f a g ro u p  w h ic h  together  
con stitu te  th e  T a lu k a  of P a tr i and  form  th e  e sta te  o£ th e  D esai. 
P art of th e  T a lu k a  is  s itu a te  in  Kdthiawd,r w h ere  th e  D e sa i has 

jurisd iction , and part is  in  B r it ish  te r r ito r y  w here, su b ject to the  

paym ent o f tr ib u te ^ n d  o th er  charges im p o sed  b y  law^ th e  D esa i 

has fu ll proprietary r ig h ts  e sc lu s iv e  of su ch  r ig h ts  as are vested  
in  feudatories or other h o ld ers . T he d e fen d a n ts  are B h a y a ts  or 
cadets of th e  ru lin g  fa m ily  w h o  a lon g  w ith  o th er  sh arers hold  the  

v illa g e  of K am ija la  b y w a y  o f'^ jiw a k  giras.^ T h e in c id en ts of 

th is  tenure are regu la ted  b y  cu sto m ,‘and, w h ile  n o t en ta ilin g  any  

paym en t of reven ue to  th e D a r b a r  or in v o lv in g  a n y  serv ice , in  all 
lik elih ood  preserve to  th e  D esa i a reversion ary  in te r e s t  in  case of 

th e  term ination  o f th e  ten u re  on  th e  fa ilu r e  o f h e ir s  qualified  
according to  custom  to  su cceed  to  th e  h o ld in g .o o

I  should h ave  preferred  if  th is  case h a d  com e b efore  another  

Bench, as w h en  the h ea r in g  o f Mr^ M ehta^s a rg u m en t for the  

respondents w as n ea r ly  over I  d iscovered  th a t in  a ll p rob ab ility  

I  mustj as ofR ciating L eg a l R em em bran cer to  G o vern m en t, have  

g iven  an op in ion  on  th is  d isp u te  in  th e  e a r ly  m o n th s of 1888. 
O f the details of th a t  op in ion  I  have no reco llectio n , and  on  m y  

m ention ing th e  m atter th e  counsel on e ith er  sid e  e lec ted  to go
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on w ith  th e  a rg u m en t. I t  w o u ld  h a v e  b e e n  m ore sa tisfa c to ry  if  

th e  case had com e b e fo re  a n o th er  B en ch , b u t  as th e  q u estio n  n o w  

at issu e  is s im p ly  one of th e  app lication  of certa in  sec tio n s o f the  
laWj I  th in k  I  can g iv e  an  op in ion  q u ite  in d ep en d en t o f  any I  

m ay  h a v e  form ed  fo u rteen  y ears ago .

I t  n o w  seem s to  m e th a t  th e  m atter , so  fa r  a s con cern s th e  

question  o f th e  gen era l r ig h t o f  th e  D esa i to  p a y  th e  loca l fu n d  

cess to  G overn m en t and recover th e  am ou n t from  th e  B hayats^  

depends on th e  proper in terpretation  o f sec tio n  8  o f B o m b a y  A c t
I I I  o f 1&69. T he section  is  as fo llow s :

The cess tlesoribecl hi sections C nnd 7 shall be levied in the same luannerj 
find undor tie saino provisions of Lw, as tlie ordinary land revenue at)d tlirongli 
the agency of sncli oilicers as sliali from time to time be appointed for the purpose 
by tlie Collector j.icting' imdei:' the general control of Government or of the 
Comruissioner of the division or other officer from time to time duly empowered 
on that behalf by Goveniment.

The jirovisions of tlie law relative to the assistancd to be givers to snperior 
holders for the recovery of their dues from their tenants and occupants shall he 
applicaMeto all superior holders . . . . . .  in respect of the recovery of this cess froia
their tenants and occupants and shall he applicable also to occupants of land 
tinder the “  Bombaj’’ Land Eeventie Codoj 1879/’ for the recovery of tliis cess from 
their tenants or joint occupants.

T he w ords in  in verted  com m as h a v e  b een  su b s titu te d  fo r  

“  B om bay A c t  I  of 1865^^ b y  section  75 o f B o m b a y  A c t  I  of 

18S4, ^vhich, w h ile  d ec lar in g  in  section  3 th a t  a n y  w ord  or 

expression  w h ich  is  defined  in  th e  B om b ay  L an d  R ev en u e  Code; 

1 8 7 9 , and  is n o t hereinbefore defined sh a ll in  th is  A c t be deem ed  
to  h ave th e  m ean in g  g iv e n  to  it  b y  th a t Code;, d oes n o t  purp ort 

to  affect th e  m ean in g  o f w ords used in  B o m b a y  A c t  I I I  o f 1SG9, 
w h ich  con seq u en tly  bear th e  sam e m ea n in g  n o w  as th e y  did  

w h en  th e  A ct o f 1869 w a s passed.
B u t g ra n tin g  th a t th e  w ord s  ̂superior holder ’ and  th e  w ord  

 ̂ ten an t  ̂ in  section  8  o f th e  A c t of 1869 s t ill  b ear th e  m ean in g  
assign ed  to  th em  b y  B om b ay  A ct I  o f 1865^ in asm u ch  as i t  is  

rea.sonable to  h o ld  th a t th e  p h raseo logy  o f  th e  A c t  o f IS  69 w as 

in ten d ed  to  b e  th e  sam e as th a t of th e  A c t o f 1865 , and  assu m in g  
th a t  in  th ese  circum stances th e  term s ' superior h o ld er  ’ and  

 ̂ten a n t  ̂ in  section  8  are applicab le re sp ec tiv e ly  to  th e  D e sa i of 

P a tr i and th e  B h a y a ts  of K am ija la  (an  a ssu m p tion  b y  n o  m eans
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fr ee  from  doubt), i t  does not fo llo w  th a t th e  D esa i can  recover from  

th e  B h a y a ts th e  local fu n d  cess  w h ich  h e  m ay  h ave  paid oa 

account; o f  th is  v illage . T h e  seco n d  clause o f  se c t io n  8  o f  A c t I I I  

of 1869 appears to m e m erely  to  prescribe a proced u re w hereby a 

superior holder can  recover  fro m  bis ten an ts ce ss  lev ia b le  from  

and paid b y  th e  superior h o ld er . I n  order to  a scerta in  w hether  

th e  cess is  lev ia b le  from  th e  D esa i w e  m u s t  tu rn  to  th e  first 
sentence of section  8 : T h e cess describ ed  in  soetiona 6  and 7

shall be paid in  th e  sam e m anner and under the sam$ provisions 
of law m the ordinary land revenue”  T h e  w o rd s w h ich  I  have 
ita lic ised  are th e  on ly  in d ica tio n  o f th e  p erson  lia b le  to  pay the 

cess to  G-overnm ent, and  im p o rt in to  th e  m a tter  section  186 of 
th e  L and R even u e C ode w h ich  d eclares b y  w h o m  th e  lan d  revenue  

is  payable. T h e  first c lau se  o f th is  sec tio n  prov id es th a t  the 

registered  occu p an t sh a ll be p r im a r ily  resp o n s ib le  to  G overnm ent 

fo r  th e  land reven u e o f  unaH enated  land an d  th e  superior holder 
shall be prim arily  resp o n sib le  to  G overn m en t fo r  th e  la n d  revenue  

o f alienated  land.^’’ T h e  seco n d  c lau se  en a b les  Governm ent^ on 

failure o f th e  person  p rim arily  resp o n s ib le , to  recover  from  

co-sharers, in fer io r  h o ld ers , or p ersons in  a c tu a l occu p ation  of 

th e  land. B u t  in  sec t io n  1 3 6  th e  term  '^superior h o ld e r ’ bears 

th e  m ean ing  assign ed  to  i t  b y  section  S o f  t h e  L a n d  E even u e  

Code and is  applicable to  th e  D esa i of Patri^ w h o  is  n o t  en titled  

to receive ren t or lan d  reven u e  from  th e  B h a y a ts  o f K am ija la  on  

account of lan d s h eld  b y  th em . C on seq u en tly  it  seem s im possible  

to  hold  th a t under th e  e x is t in g  la w  th e  D e sa i is  responsib le  
for th e  loca l fu n d  cess. H e  was^ therefore^ in  my opinion  ̂ under 
no legal lia b ility  to  p ay  it . T he su p erior  h o ld ers w ith in  the  

m eaning o f sec t io n  13G are th e  B h a y a ts  to  w h o m  th e  v il la g e  has  

been  granted  for  ‘jiw a b  g iras .’ T h ey , th erefo rej w ere  prim arily  
responsib le to  G-overnmenfc. T h e d ecision  in  TAe Secretary of 
Bicite for India v. Balvani lianichandra in  referen ce to the  

position  of an  Inam dar h a s n o  b ear in g  on th e  p r e se n t case.
T he resu lt is th a t a lth ou gh j as p o in ted  o u t in  Bcmga v. Siila 

Ilegdê ^̂  Bam Tulcoji v . Oojjal DIiondi,̂ '̂> th e  secon d  clause
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of sections ofBomba}?' Act III of 18(39 indicates tlie intention of 
the Legislature to iiiate tenants and occupants ultimately liable Go e u e a n l a j; 

foi' tlie cessj as expressed more clearly (as pointed out Ly Mr.
Justice Jai’tlinê '̂) in reference to other cesses by section 50 of the 
Land Revenue Code; it would be unreasonable to hold that it 
conferred on  ̂superior holders ̂  the right of recovery except in 
eases in which they were legally bound to pay and had paid. 
Consequently I think that section S imposes no liability on the 
Ijjiayats to reiiiibnrse the Desai on aeoouufc of payments which he 
may voluntarily Iiave made.

It is unfortunate that in consequence of a change in the law a 
practice shoiikl hare heeii altered which appears to have been 
accepted AAdthosit objection by the parties from 1869 till the 
passing’ of Bombay Act I of 188k But it is to bo hoped that 
both the Barbrir and the Bhayats will understand that no 
cpiestio]'! of tligTiity is involved. The local fundcess^ though for 
convenience collected by officers <jf Government, is payable not 
to Goveinmeuu but to a local bodj’ for local purposes  ̂ like a 
munitapal rate which is usually leviable in the first instance from 
the occupant. It is in no sense indicati'te of the relation which the 
person paying it bears to the Grovernment of the Crown. It wilb 
of course, be remembered that no question of custom arises. The 
position of the Bhayats to the Darbar is one of feudatory 
subordination^ but lihe all other subjects of the Empire they are 
liable to pay eucIi  local cesses as may from time to time be imposed 
by law. It has not been shown that before 1869 it was customary 
for the Bhayats to contribute to any payments which the 
Darbar made to G-overnment by way of tribute or otherwise. It 
is impossible, therefore, to appeal to custom for the determination 
of a question which can only be decided according to the terms 
of the xicfc. The cess is a new one and is leviable in accordance 
with the provisions of the law by which it was imposed and not 
otherwise, l^or the future I think it would be most satisfactory^ 
unless the Bhayats should voluntarily consent to pay their cess 
through the Darbar^ if the B,evenue officers were to arrange to 
collect it from the Bhayats and should merely give notice to the

a) :1S92) 37 Bom- at p, nr,.
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D arbar in  case a t any t im e  o w in g  to  p a y m e n t b e in g  withheld  

th e  tenure o f  th e  v il la g e  w a s  im p erilled .
T h e on ly  q u estion  n ow  rem a in in g  fo r  co n sid era tio n  is  w hether  

th e  D arbar h av in g , a c tu a lly  m ad e  p a y m en t u n d er  n otice  in  respect 
o f th e  years in  su it can  recover u nder th e  p ro v is io n s  o f  section 69 

or section  70 o f th e  In d ian  C ontract A c t.
I  have no  dou b t th a t  th e  D esa i h a s su ch  an in tere st in  the 

v illage  o f K a m ija la  a s w ou ld  e n title  h im  to  m ak e  p aym en t if 

th ere  w ere an y  danger of fo r fe itu re  in  con seq u en ce  o f non-paym ent 

b y  th e  B h ayats . In  such  c ircu m stan ces s e c t io n  69  w o u ld  enable 

him  to  sue for  re im b u rsem en t. B u t  in  th e  p resen t case it  does 

not appear th a t an y  su ch  em ergen cy  h a d  a r isen  or w as lik e ly  to 

arise. T he m ere serv ice of a n o tice  on th e  D arbar d id  n o t create it. 
A p p aren tly  th e  B h a y a ts w ere  a n x iou s to  p a y . C onsequently  

i t  cannot^ I th in k , be sa id  th a t c ircu m stan ces h ad  arisen  which  

g a v e  th e  D arbar an in te r e s t  in  th e  p a y m en t o f th e  m o n ey . Such 

in terest w o u ld  o n ly  com e in to  e x is te n c e  w h e n  a  reasonable 

p rob ab ility  e x is te d  of in ju ry  to  th e  P a tr i S ta te  i f  p a y m en t were 

n ot m ade b y  th e  D arb ar . S u ch  p ro b a b ility  is  n o t  p roved  in  the  

present case an d  is  c lear ly  ab sen t, as th e  B h a y a ts  w ere  alw ays 
w illin g  to p a y . C on seq u en tly , m uch as I  reg re t th a t  w e cannot 
decree rep aym en t to  th e  D a rb a r , th ere  seem s n o  m eans of doing  

so. S ection  70 h as, I  th in k , no a p p lica tio n , for  i t  can n ot be said 

th a t  th e  D arbar la w fu lly  m ad e p a y m en t fo r  th e  B h a y a ts . I t  had  
n o  authority  from  th em  and  w as u n d er n o  le g a l o b lig a tio n  to  pay.

I  th in k , therefore, w e m u st reverse th e  decrees o f  th e  Courts 

below  and d ism iss th e  c la im . I  concur in  th e  order as to  costs 

proposed  b y  m y  learn ed  co lleagu e.

Decree reversed.


