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Before Sir I/. S. Jenkins, CliieJ Jitstiee, and Mr. Justice Crowê

1902. VASITDEV BH IK AJI a n d  a k o t h e r  ( o r i g i n a l  P l a i n t i f f s ) ,  A p p e l l a n t s ,  v ,

March 13 , BALAJI KEISHNA AiTD o t h b k s  ( o e i g i n a l  D e i 'E N D a n t s ) ,  E b s j o n d e n t b .^

Mortgage—Co-noHgagors—Bedemption o f entire mortgage hy one co-mortgager, 
who oUains possesdon of xiihole propert'  ̂—Suhsê iieoit mit against Mm hi; 
other co-mortgagors for their share of the property—PUa of adverse 
2)Osstssion—Co-mortgagor who pays off eyitire mortgage has a charge on the 
property—Article M8 of Limitation Act (XV of 1S77)—Limitation.

In 1872, Viuayak and Ganesli, co-omiers o£ the land iu question, mortgaged 
it for Rs. 300. In 1882, in a suit broiiglit by the mortgagae, a consent decree 
■s'as passed ordering redemption on payment by tlia mortgagors of Bs. 400- 
Yinayak paid off tlio whole amount, redeemod the mortgage, and obtained 
possession of the land, which he and his heirs con tinned to hold down to 189S. 
Ill 1S9S, the hoirs o f Gaiiesh brougM this suit against the heirs of Vinayat, 
claiming to recover a moiety of the land. The defendants pleaded adverse 
possession for more than tweh’e years. The plaintiffs contended that Yinayalc, 
having redeemed the mortgage, stood in the shoes of the mortgagee as regards 
liis eo-morfcgagor Ganesh and his heirs, and that the latter had sisty years -within 
which to redeem under article 148 of the limitation. Act (X V  of 1877).

Seld, that article 148 did not apply and that the plaintifE’s claim was barred 
by limitation. Article 148 aj>plies to a suit against a mortgagee. A co-mortgagor 
who has, rodeomed the whole mortgage ie not a mortgagee. His transaction 
does not amoxint to a mortgage. He has merely a chavgc on the property.

S e c o n d  appeal fro m  th e  d ec is io n  o f T . W a lk e r , D is tr ic t  Ju d ge  

o iE a tn a g ir i, con firm in g  th e  decree o f E a o  B a h a d u r  A . G, Bhave^ 
P ir s t  Class S u b ord in ate  J u d g e .

I n  1872, V in a y a k  G an gad h ar and G an esli P a d h y e , th e  ow n ers  

o f  t l ie  land  in  q u estion , m o rtg a g ed  ifc for  R s . 30 0  to  Y a su d ev  
GopaL

O n th e  5 th  April;, 1882_, in  a su it  b rou gh t b y  V a su d ev  G opal, 
th e  moi’tg a g ee j a co n sen t d ecree  w as p a ssed  for  th e  red em p tion  

o f th e  m o rtg a g e  on  p a y m e n t o f R s. 4 0 0  b y  th e  m ortgagors. 
V in a y a k  G angadhar^ one o f  th e  m ortgagors, p a id  th e  am ou n t o f  

th e  decree and red eem ed  th e  m ortgage  an d  o b ta in ed  p ossession  of 
th e  property.

G anesh P a d h y e  d ied  in  1 8 8 3  and V in a y a k  G an gad h ar in  1885.

^ Second Appeal Ko. 464 of 1901.



I n  1 8 9 8 , Uie h e irs  o f  G anesh  Padlijx- b ro u g h t th is  siiifc againsi; 3r02

th e  rep resen ta tiv e s  of V iu a y a k  G angadhar^ claim ing' th e  h a lf  VAgirDCT
sh are  of th e  la n d  in  q u estio n  w h ich  had  b e lo n g ed  to  G an esh  in  B alI ji

h is  life tim e .
T h e  d efen d an ts an sw ered  th a t  th e  lau d  r e a lly  b e lo n g ed  so le ly  

to  V in a y a k  a lth o u g h  i t  h ad  been  pu rchased  in  th e  jo in t  nam e o f  

h im se lf  and G an esh  Padhye_, and  th e y  pleaded lim ita tio n .
T h e  S u b ord in ate  J u d g e  d ism issed  th e  su it .
On appeal b y  th e  p la in tiffs, th e  Ju d ge fo u n d  th a t the lan d  w as  

th e  p rop erty  o f  V in a y a k  and Ganesh^ b u t h e  h e ld  th a t th e  cla im  

o f th e  p la in tiffs  w a s barred  b y  lim itation^ th e  d e fen d a n ts  and  
th e ir  predecessors h a v in g  h ad  ad verse p o ssessio n  fo r  m ore th a n  

tw e lv e  years.
T h e  p la in tiffs p referred  a secon d  ap p ea l and  co n ten d ed  th a t  

V in a y a k , a co-m ortgagor^ w ho had p a id  off th e  w h ole  n iortgage-  

debfc and  o b ta in ed  possesyion^ w as in  th e  p o sitio n  o f a m o rtg a g ee  
as regards h is  co-m ortgagorj and th a t th e  la t te r  cou ld  sue for  

red em ption  an d  p o ssessio n  o f th e ir  share w ith in  s ix ty  y e a r s  from  
th e  d ate of th e  m ortgage  u n d er article 148  o f th e  L im ita tio n  A ct  

(X V  o f 1877).

Vasndev M, Joglehar fo r  a p p e lla n ts ; — O ur p red ecessor  G anesh  

a n d  V in ayak  w ere co-m ortgagors o f  th e  la n d  in  q u estion  w ith  

eq u a l righ ts. T h ey  cou ld  su e  th e  m o rtg a g ee  fo r  red em p tion  and  

p o ssessio n  w ith in  s ix ty  y ea rs  from  th e  d a te  of th e  m o rtg a g e , i.e.
1 8 7 2 , under a r tic le  148  o f th e  L im ita tion  A c t  (X V  o f 1 8 77 ). I t  

is  tru e  th a t, in  1882_, V in a y a k  paid  off th e  w h o le  o f th e  m o rtg a g e-  
debtj b u t in  d o in g  so he d id  n o t deprive G anesh , h is  co -m ortgagor, 
of h is  right. V in a y a k , b y  h is  p aym en t, m ere ly  step p ed  in to  th e  

sh o es  o f th e  m o rtg a g ee  so  far  as th e  r ig h ts  o f h is  co -m ortgagor  

G anesh  w ere  concerned, an d  G anesh s t ill  rem ained  e n t it le d  to  
redeem  h is h a lf  sh are from  V in a y a k  w ith in  s ix ty  years : A$7ifaq 
v . JFazir^̂ '̂ ; Starling on  L im ita tion , p age  358 . Their re la tion  

w a s sim ilar to  th a t of m ortgagor and  m o rtg a g ee . B e tw een  a 

m ortgagor an d  a  m o rtg a g ee  there cannot b e  adverv^e p o ssess io n  5 

an d  a  co -m ortgagor  w ho redeem s and g e ts  p o ssessio n  o f  th e  
m ortgaged  p rop erty  does n o t  h o ld  a d verse ly  as a g a in s t  h is
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1932, cO“morfcgagor. N o  doubt th e  cases o f Bcmcliandra v . SadasMv̂ )̂
and Vithal v. Dinlavfao -̂  ̂ are a g a in s t th is  c o n ten tio n  ; b u t in  our

^ favou r  w e  h avo  th e  decision  o f  th e  P a ll  B en ch  in  th e  A llahabad
13A.Li.JI.

case a lready cited .

Harayan f .  Gollmle fo r  th e  resp on d en ts (d e fen d a n ts) •.— The 

d ecision  o f Aslifaq̂  v . Wazir is  o f n o  a u th o r ity  h ere . The 

B om bay cases do n o t appear to  h a v e  been c ited  to  th e  C ourt. We 

have h eld  a d v erse ly  to  th e  p la in tiffs  for  m ore th a n  tw e lv e  years, 

T iiis  case does n ot com e w ith in  artic le  148 o f  th e  L im ita tio n  Act, 
T lia i article detals w ith  a su it  b y  a m ortgagor  a g a in s t  a  m ortgagee  

and not w ith  such  a  case as this^ w liich  is  a s u it  b y  a co-mortgagor 
a ga in st a co -m ortgagor w lio  h as p a id  oiF th e  w h o le  m ortgage. 

A  Go-morfcgagor w ho h as p a id  off th e  m o r tg a g e  is  n o t in  the 

position  of th e  m o rtg a g ee . H e  m ere ly  h a s  a ch arge on the 

p roperty  for  th e  am ou n t w h ic h  h e  h as p a id  in  ex cess  of his 

ow n  sh a r e : see section  95  o f th e  T ran sfer  o f  P ro p erty  A ct 

( I V  of 1882). T o  su ch  a case article  148  does n o t  a p p ly . I t  is 

n ot correct to  sa y  th a t th ere  can n ot be a d v erse  p o ssessio n  betw een  

co-m ortgagors : RameAanclra v. SadasMv̂ -̂̂  j Vithal v . Dinharrao^̂ '̂ ; 

Moicliii V. Oothimatigimni^ '̂* ; Qohardhan v . Sujau^^'^ Fakir 
Buksli V. Sadat JUŜ '̂  E v e n  as b e tw e e n  a  m o rtg a g o r  and 

mortgagee^ there may be ad verse  p o ssessio n  : G hose o n  M ortgage, 

pages 11Q~7 Chinto v . ; M itter  on  L im ita tio n ; p age  148.

J e n k in s , C .J. ;■— T his is  a su it  to  reco v er  b y  p a r titio n  a half 

share of certain  im m oveab le  p rop erty . I t  w a s  d ism issed  by the  

first Court and th is  decree w as confirm ed  on ap p ea l. H en ce  th is  

second appeal, in  w h ich  th e  q u estio n  argu ed  h as been w h eth er  the  

su it was barred b y  lim ita tio n , as d e term in ed  b y  th e  low er  

A ppellate C ourt under th e  fo llo w in g  c ircu m stan ces .

In  1872j, V in a y a k  G-angadhar and G an esh  P a d h y e  m ortgaged  

th e  land  in  su it  for E s . 300_, and in  1882  a co n sen t decree for  

E s. 400 an d  costs w as p assed  a g a in st th e  m ortgagors in  favour

(1) (1886) 11 Bom. 422. (4) (is88) .11 Mad. 416.
(2) (ig o i) 3 Bom. L . E . 6S5. (.'■-) (1894) 16 A ll, 3 5 4
») (1889) 14 All. 1. (H) (1885) 7 All. 376,

(7) (1892) 18 Eom. 50,
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o f tlae m o rtg a g ee . T h e d ecreta l am ount w a s "paid b y  V iiia y a k  

and  h e alone redeem ed  th e  property  and o b ta in ed  p o ssessio n . I t  

is  h e ld  b y  th e  D istr ic t J u d g e  th at th ere  has siiKie th e n  been  B aiaji. 

tw e lv e  years'* adverse p ossession  on th e  p art ol V in a y a k  and  th o se  

c la im in g  u nder him^ and th a t h is  t it le  has becom e a b so lu te .

To th is i t  is  ob jected  th a t artic le  1-iS g o v ern s  th e  case^ and  

th is  v iew , i t  is  said , U su p p orted  b y  th e  decision o f  th e  

A llah ab ad  H ig h  Goui't in  Ashfaq v .  Wmir w h ic h  differs

from  th e  p resen t case o n ly  in  th e  fact that th e  red em p tion  th ere  

w as not; as in  th is  su it, under a decree. I n  th is  Goiirt;_, liow over, 

a d ifferen t v ie w  has p r e v a ile d :  Mau’iJta'dflra v . Fald
Abas V. Fiiki and VitJial v . Dinkcu'yaoS'^

T he question  th en  is  w h eth er  th e  op in ion s exp ressed  in th e  

B om b ay  cases are so opposed  to  th e  w ords o f a rtic le  1 4 8  th a t w e  

o u g h t to re fer  th e  m atter to a F a ll B ench, W e  th in k  n o t. I t  is  

to  be n oticed  th a t i t  is  a  con d ition  of article  148 th a t  i t  Bhould 

bo one a ga in st a  mortgagee_, so  th a t w e h a v e  to  see  w h eth er  a c o -  

m ortgagor w h o  has red eem ed  answ ers that d escr ip tion .

I t ,  no doubt, h as b een  h e ld  th a t th e  a rtic le  a p p lies  to th e  

transferee o f a  m ortgage, b u t th e  p osition  of a  red eem in g  m ortgagor  

is , in  our op in ion , e sse n tia lly  d ifferen t. W ere the T ransfer of 

P ro p erty  A c t  applicab le, h is p osition  w ou ld  be defined b y  section  

95 o f th a t  A c t, und er w h ich  a red eem in g  co-m ortgag-or has a  

charge on th e  share o f each  o f the other co -m ortgagors. T h en  in  

sec tio n  1 0 0  i t  is  p rov id ed  th a t w hore im m o v ea b le  p ro p erty  of 

one person is  b y  act o f p arties or op eration  of la w  m ade secu r ity  

for th e  p aym en t of m oney to  another, anil the tmnsacHou does not 
anmmt to a mortgage, th e  la tter  person is  sa id  to  have a charge on  

th e  property. W e see, therefore, from  th is  th a t in  th e  T ransfer  

of P rop erty  A c t a d istin ction  is  draw n b e tw een  a ch arge  and a 

m ortgage , and  th at w h a t a  red eem in g co -m ortgagor h as is  a 

charge and n o t  a m o rtg a g e . F rom  th is  i t  w ould  fo llo w  th a t he 

w ould n o t b e  a m ortgagee  w ith in  th e  m ean in g  of artic le  148 . N o  

d ou b t th is reason in g  proceeds on th e  provisions of the T ransfer  
.o f  P rop erty  A c t w h ich  does n ot govern th is  e a s e ; but, in  our
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l iA M J l.

opinion , tlie  A c t m ere ly  g iv e s  le g is la t iv e  ex p ress io n  to  what was 
th e  la w  apart from  it̂  so th a t e v en  w ith o u t  th e  A c t  our conclusion 
w ou ld  be th e  sam e.

I t  w as argued th a t  to  h o ld  artic le  148 n o t  a p p licab le  would be 

to  prejudice th e  p la in tiff b y  an  a c t  to  w hich, h e  w a s no  p a r ty . 

b u t th a t argu m en t h as no fo rce  here; in asm u ch  as th e  redem ption  

w as under a decree passed  a g a in s t both m o rtg a g o rs .

W h at considerations w o u ld  a p p ly  i f  th e  red em p tio n  w ere without 

th e  m ortgagor’s k n o w led g e , w e  n eed  n o t n o w  d iscu ss.

T he resu lt is  th a t  th e  d ecree  m u st be con firm ed  w ith  costs.

Decree confifmed.
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Before M r, Justice, Gandy and Mr. Justice Jjniton,

GOEDHANLAL a .nd  a n o t h e r  ( o r i g i n a l  D e s 'e n b a n t ! ? ) ,  A p p E tL A N x a , v .  

DARBAR SHRI SU KAJM ALJI ( o r i g i n a l  P l a i n t i i ? ] ? ) ,  E e s p o n d b n t . *

Land Revenue—Loeal Fund Oess—Bomhay Act I I I  of1869, section S—Liability 
for Local Fund Cess—Village given hy ruling Chief hy %my of maintenance 
(jiwah (jiras), liahility to Local Fund Cess of—Supenor holder— Volun
tary payment of cess hy ruling Chief—Claim to recovei' payments from actual 
holders of village—Contract Act {IISl of 18?'S), sections 69 and 70—Bomhay 
hocal Boards Act (Bomhay Act I  of 188i)—Bomhay Land Bevemie Code 
{Bombay Act V of 1S79).

The plaiiitiif wag the Cliiof of Patri and the village of Kamijala -vvas one of 
tli0 villages belongmg to the estate. It was held by the defendants, having been 
granted to their ancestor many years ago by the ancestor of the plaintiff as 
‘ jiwak gii’aa,’ i.e., inaintenance allotted to the cadets of the ruling family. 
From the date o£ the passing of the Bombay Local Funds Act (Bombay Act I II  of 
1869) until 1884 ths cess imposed wpon this village tinder that Act was paid to 
Government by the plaintiff and recovered by him from the defendants. After 
the passing of Bombay Act I  of 1884 (Bombay Local Boards Act) disputes arose 
as to the plaintiff’s right to recover the cess from the defendants. In 1888 
the Bombay Government decided that the defendants, and not the plaintiff, 
were th e ‘ superior holders’ of the village and as such responsible to Gov
ernment for the local fund cess. This view was sitbseqnently confirmed by the* 
Secretary of State, Thereupon the plaintiff filed this suit for a declaration that

* Second Appeal No. 207 of 1900.


