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INSOLVENCY JURISDICTION.

Beforo Mr. Justice R ussell; and, on iq:>i)ealt haforo Sir L. H. JenHns, 
Chief Justice, and Mr. Justice Starling.

ĵ gQ2 KAIiSANDAS EAMDAS a n d  an o i'i ie r , A p p e l l a n t s , v,
January 17. MAGrANLAL KANKUCHAND a n d  o t h e k s , R e s p o n d e n t s .*

Insolvency—Trust deed fo r  benefit of creditors—Act o f  Imoivencj/^ 
Xncliati Insolvent Act, Skit. 11 mid 12 Vic., c. 21, sec, D.

All assignment by a debtor of all Ms property for tbe benefit of all hig 
creditors is an act of insolveuoj witliin section 9 of tlie Indian Insolvent Act. 
(Stat. 11 and 12 Vic., c. 21) and jxistifies an application for adjvidication under 
tbat section.

On the 8th October^ 1901j th e  ap p ellan ts, K arsan das Ramdas 

aud Bhag'wandas R am das, w h o  had t i l l  th en  carried  on business 

in  B om bay, execu ted  a  com position  deed^ w h ereb y  th e y  assigned  
the w hole of th e ir  p rop erty  to tru stees fo r  th e  p a y m en t o f such 

of th eir  creditoi’S as should  accep t and s ig n  th e  d eed  w ith in  two 

m onths. A  large  n u m b er o f  creditors accep ted  and  sign ed  the  

said  deed.

T he respon dents, how ever, w ere creditors w h o  d id  n o t  s ig n  or 

accept th e  deed, and on  th e  25th  N o v em b er , 1 9 0 1 , th e y  applied  

to  the Court under sec tio n  9 o f th e  In d ian  I n s o lv e n t  A c t (S ta t. 11 

and 12 V iet., c. 2 1 ) for  an order th a t th e  sa id  K arsan das and  

B hagw andas should  be ad ju d ged  in so lv en ts , on th e  ground  th at  

th e  execution  of th e  com p osition  deed w as an  a c t o f in so lven cy .

Lowndes appeared for  th e  p e titio n in g  c red ito r s .
Scott (A dvocate G eneral) for  K arsandas and  B h agw an d as.
Davar for th e  trustees o f  th e  deed.

A fte r  argum ent, th e  C om m issioner (E u sse ll, J .)  granted  the  

application, h o ld in g  th a t  th e  execu tion  o f th e  d eed  w as an  act of 

in so lven cy  w ith in  th e  section .

The fo llo w in g  w as h is ju d g m e n t :

E ttssell, J . :— T he p o in t in  th is  case is  one w h ich , I  am  told^ 
h as n o t been  d ecided  in  In d ia , and it  th erefore deserves carefu l 
consideration.

* Appeal No, 1193.



B y  an  In d en tu re  d a ted  th e  7 th  O ctober, 19 01^ a n d  m ade  

b e tw e e n  K arsan d as R am d as an d  B h agw an d as R am das ( t i l l  la t e ly  E arsasdas

carry in g  on  b u sin ess in  B o m b a y  as E a m d a s B h a n ji a n d  C . R . maqI ssai,.
B h a n ji and C o., and a lso  in  p artnersh ip  w ith  R am d as P e v j i  a s  

Jam n ad as K arsan d as an d  C o.) of th e  fir st part;, a n d  .c e r ta in  

tru stees  o f th e  secon d  part^ an d  th e  sev era l p erson s an d  firm s  
being* cred itors o f  th e  sa id  K arsan d as R am das and  B h a g w a n d a s  

E a m d a s of th e  th ird  part, a fter  rec itin g  th a t severa l o f th e  p arties  

o f th e  th ird  p a rt h a d  m ade p ress in g  d em an d s on  th e  sa id  d eb tors  

for  th e  am ou n ts r e sp e c t iv e ly  due to  them , and  th a t a t a m e e t in g  o f  
their  creditors m ider pressure b rou gh t to  bear on  th em , th e  sa id  
debtors, w ith  th e  ob ject o f p a y in g  th e ir  cred itors eq u a lly  to  th e  

u tm o st of th e ir  ab ility , it  w a s  agreed  th a t  th e  p a r tie s  o f  th e  second  
p a rt should  b e  ap p oin ted  tru stees  for  th e  b en efit o f  th e  sa id  

creditors and  th a t th e  sa id  K arsandas R am d as and  B h agw an d as  
E am d as sh ou ld  co n v ey  th e  w h ole  of th e ir  rea l an d  p erson al 
esta te  (save  such  n ecessary  fu rn itu re  and w ea r in g  app arel as th e  
p arties o f th e  secon d  p art should, in  th e ir  ab so lu te  d iscretion , 
d eterm in e) to  th e  p arties of th e  second p art, th e  sa id  debtors  
con veyed  all th e ir  sa id  p ro p erty  to  the sa id  tru stees, w h o  w ere  

to  se ll th e  sam e and g e t in  th e  residue and stan d  p ossessed  o f th e  
m o n ey s to  b e  g o t  in , upon  tr u s t to p a y  co sts , an d  to  ap p ly  

th e  residu e in  red u ction  or fu ll sa tis fa c tio n  of th e  d eb ts  due to  

th e  th ird  p a rtie s  w ho accep ted  and s ig n ed  th e  d eed  w ith in  tw o  

m onths, ra teab ly  and in  proportion  to  th e  a m o u n t o f  th e  d eb ts  
o w in g  to  th em , and to  p a y  th e  su rp lu s, i f  a n y , to  th e  d e b to r s ; 
and  th e  d eb tors appointed  th e  trustees th e ir  a tto rn ey s  in  th e  u su a l 

w ay, and co v en a n ted  to  d isclose all th e ir  properties, and  n o t to  
lea v e  B o m b a y  w ith o u t th e ir  w ritten  con sen t, £ind th e  tru stees  had  
p ow er to  com pound w ith  a n y  creditor an d  a s soon as th e  cred itors  

had  been  p a id  th eir  fu ll proportionate sh are  and  th e  tru stees  
certified  th a t  th e y  h ad  fu l ly  d isc losed  th e ir  a ssets a  re lea se  w a s to  

be execu ted  and th e  cred itors coven an ted  n o t to  su e .
T he sole q u estio n  argu ed  before m e w as w h e th e r  th e  execu tion  

of th is  d eed  w as an act o f b an k ru p tcy  w ith in  section  9 o f th e  

In d ian  In s o lv e n t  Debtors^ A c t. U p o n  th e  d eed  it s e lf  i t  is  clear  
th a t  a t th e  d a te  o f  its  ex ecu tio n  th e  d eb tors w ere  in  in so lv e n t  

circum stances, ?.e., n o t in  a  p osition  to  p a y  th e ir  d eb ts  th e n  iu  fu ll.
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1902. J’or o tlierw ise th ere  w as no n eed  for th e  d eed . Moreover^ i t  is

kABRANDAs’  n o t a ll the creditors o f th e  d eb tors w h o  are to  b e  paid , b u t  those  

MAaAMAL h ave accepted  and  sign ed  th e  d eed  w ith in  tw o months^ unless
th e  tim e is ex ten ded  h y  th e  tru stees . T hose cred itors w h o  do not 

sig n  are not provided for  ; th e y  m u st be d e fea ted  or delayed.^' 
ThiSj to  m y  m ind , is  th e  p la in  in te n t  of th e  d eed . I f  th is  is  so, 
th en  th e  deed m u st be fraudulent^ th o u g h  th ere  b e  no  m oral 
fraud whatever^ for  i t  m ay  and  m u st b e  a fra u d  on cred itors.

A ga in , i t  is  su b s ta n tia lly  th e  w h o le  o f th e  d eb to r \s  property  

w h ich  is  con veyed .

For som e y ears after th e  b eg in n in g  o f  th e  p resen t cen tury  

th e  p riv ileges o f b a n k ru p tcy  w ere  confined to  trad ers. F or  
non-fcraders th e  o ld  harsh  la w  o f debtor and  cred itor  s t i l l  ruled. 
B u t in  1813  a ser ies o f A cts b eg a n  (5 3  G eo. I l l ,  c. 110  j 7 Geo.
I V ,  c. 5 7 ;  1 & 3 V ic ., c. 1 1 0 ; and 5 & 6  V ic ., c. 116), know n  

as th e  R e lie f  o f In so lv en t Debtors^ A cts, d esig n ed , as the  

pream ble o f  th e  la s t  A c t sa y s , “  to  p ro tect from  a ll process a ga in st  
th e  person such persons as h a v e  becom e in d eb ted  w ith o u t an y  

fraud, or gross or cu lp ab le  n eg lig en ce , so  as n ev er th e less  their  

esta tes  m ay  be d u ly  d is tr ib u ted  am ong th e ir  creditors.^'’ From  

th is it  w as but a  s tep  to  e x te n d  th e  la w  o f  b an k ru p tcy  (as the  
A ct o f 1861 d id ) to  n on -trad ers. “^A co n veyan ce  or assign m en t  

b y  a debtor o f h is  p rop erty  to  a  tru stee  for  th e  b en efit o f h is  

creditors gen era lly , n eed  n ot, i t  is  tru e , b e  fra u d u len t in  a moral 
sense, but it  ten d s, n ev er th e less , to  d e fea t an d  d e lay  creditors, 
and  for that reason — in d ep en d en tly  of it s  b e in g  a n  a d m ission  of 

in so lv en cy —h a s a lw a y s b een  treated  as an  act 'of b a n k ru p tcy  ”  

(see E ncyclopcsd ia  o f th e  L a w s o f E n g la n d ; T itle  B an k ­
ru p tcy  ” ).

Section  2 of S ta t . 1  Jac. I . ,  c. 15, says, ev ery  person u sin g  the  

trade of m erchandise, w h o  shall m ake any fra u d u len t g r a n t or 
conveyance of h is  lan d s , &c., to  th e  in ten t or w h ereb y  h is  creditors 

b e defeated  or d elayed  for th e  recovery o f th e ir  d eb ts, sh a ll be 
adjudged a b an k ru p t to  a ll intents.^^

Section  3 o f S ta t. 6  G eo. I V , c. 16, sa y s , i f  a n y  trad er m ake  

any fraudulent g ra n t or con veyan ce o f a n y  o f  h is  lan d s, good s, 
&C.J w ith  in ten t to  d efeat or d elay  h is  creditors, h e  sh a ll be deem ed  

■ to  h a v e  com m itted  an act o f bankruptcy<='’^
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S ection  9 o f  th e  In d ia n  In so lv e n t A c t  p rov id es th a t  i f  a n y  

person  w ith  in ten t to  d e fea t or d e lay  h is  cred itors “ m a k e  an y  Kabsandas

fra u d u len t g if tj  g ra n t, &c., o f any o f h is  lan d s, &c.j good s or maqaxbai.
ch a tte ls  .............. . h e  sh a ll be d eem ed  to  h a v e  c o m m itted  an  act of
in so lv en cy  o n  w h ich  cred itors m ay  petition /" ’ T h a t sec tio n  u ses  

th e  w ords “  a c t o f in so lven cy /" ’ b u t th e  w ord s in  th e  E n g lish  
sta tu tes  (w h ich  are m ore app ropriate) are act o f hanlmtptcyJ'*

T he w ords o f  th e  In d ia n  A c t are p ra ctica lly  th e  sam e a s  th ose  

of th e  sta tu tes  o f Jam es I  and  G eo. I V , u n d er  w h ic h  i t  h as b een  
h e ld  th a t a  conveyan ce o f all a trader^s p ro p er ty  to  tru stees  

for  h is  cred itors is  an act o f b an k ru p tcy . “  T h ere  is  a grea t  
difference b e tw e e n  th e  con veyan ce o f a ll  and  o f a  p a r t. A  
conveyan ce o f  a  2̂art m a y  b e  public^ fa ir  and  h o n e s t ; as a  trader  

m a y  sell, so  h e  m a y  o p en ly  tran sfer  m any k in d s o f  property , 
b y  w a y  of Becunty j b u t  a con veyance o f all m u st e ith er  be 
fr a u d u le n tly  k e p t secret, or produce an  im m ed ia te  ab so lu te  
ban kruptcy  ”  (per L ord  M ansfield  in  Wormly v . DeMatfos '̂ )̂.
S e e  Stewart v . Mood^P  ̂ He JFoocÛ  ̂sh ow s th a t th e  w ord s “  w ith  
in ten t; & c . / ’ b e in g  om itted  in  th e  later A cts  m ak es n o  difference.
T he reason is  th u s  sta ted  in  In re F7dUij)Ŝ '̂> ;

The object of section 4, sub-section 1 (a), of the Act of 1888 was to hring 
■within the operation of the Act assignments which could not he attacked ou the 
ground that they were a fraudulent preference, but which might be attacked on 
the ground that they had a similar eJJect to bankruptcy, namely, that they were 
intended to bring about the division of all the debtor’s i)xoperty among his 
creditors. The clause was aimed at such assignments, and such only.

T he lea rn ed  A d v o ca te  GeneraVs argu m en t d eserves detailed  
consideration;, because^ in  th e  first p lace, I  am  of op in ion  th a t  
In re Kaliandas Narrandaŝ '̂) is an a u th o r ity  for th e  proposi­
tio n  th a t E n g lish  la w  m u st b e  regarded as applicab le to  cases  

. aris in g  u n d er  In d ia n  A c ts  in  th e  sense in ten d ed  i f  th e  p rin cip les  
required  b y  th e  E n g lish  E q u ity  C ourts are ap p licab le. T he  

p rin cip les required  b y  th e  E n g lish  B an k ru p tcy  C ourts are in  th is  

case, to  m y  m ind, s tr ic tly  applicable. In re Bhanjihhai KMrsetjî '̂̂

(1) (1758) 1 Bum 467 p. 478. (4) (1900) 2 Q. B. S29 (3S1).
(2) (1835) 1 0. M. E, 777, 779. fs) (18S1) 5 Bom. 154.
(3) (1872) L. R. 7 Ch. 302. C6) (1873) 10 Bom. H. C. 327,
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1902. does n o t apply^ for th e  o n ly  qu estion  th ere  w as w h eth er  th e  deed
" ^ bsa.kdas w a s  a vo lun tary  assign m en t under section  24 , and th ere  the

M a g -a n ia i . debtors had on th e  18th  Janu ary , 1S73, filed  th e ir  p e tit io n  and
sch ed u le  in  th e  In so lv en t C ourt. I t  w as h e ld  n o t to  be a 

v o lu n tary  deed under th a t section . T he in g en io u s  argu m en t of 
th e  A dvocate G eneral on th e  w o rd s w ith  th e  in te n tio n  of 

con im ittin g  an act o f in so lven cy  does n ot a lso  a p p ly , fo r  th e  
w ords at th e  b eg in n in g  o f th e  sec tio n  are “  i f  a n y  in so lv e n t w ho  

sh a ll file, &c., or w h o  sh a ll be ad ju d ged  to have commiUed an mt 
of in s o lv e n c y H ere  th e  q u estion  iSj h a v e  th e  d eb tors com m itted  

an act o f insolvency ? A ga in , in  Ori&nlal Banli CoT'poratiou v. 
Jolm w h ich  w a s c ited , th is  p o in t w as n o t decided , and
M r. M acpherson in  h is  argu m en t ad m its  th ere  th a t a n y  creditor  

w ho has not sign ed  th is  d eed  co u ld  th ro w  th e  e s ta te  in to  
insolvency/^  N o r  did th is  q u estio n  arise in  Bamanji v . Naoroji,̂ ^̂  
for there Sorabji h ad  filed  h is  p e tit io n  an d  sch ed u le , b u t w as  

induced  to  w ith d raw  i t  a t  th e  desire o f sev era l o f h is  creditors 

of whom the defendant Naoroji ivaa one, and a fter  th e  d eed  was 
execu ted  N aoro ji filed a p la in t for  h is  d eb t, g o t  a d ecree, and  

w an ted  to ex ecu te  i t — a m ost in eq u itab le  p roceed in g .
I  am , therefore, o f op in ion  th a t  th e  ex ecu tio n  o f th is  d eed  w as  

‘ an  act of in so lven cy   ̂ (to  u se  th e  w ords o f th e  In so lv e n t A c t) , on  

w hich th e  cred itors cou ld  p e tit io n  and th e  u su a l ad ju d ication  
order m ust be passed .

M r. D avar appeared for  th e  tru stees of th e  d eed  as w e ll as a 
creditor to support, b u t I  h o ld  h e  h as no Ums stcmdi for th e  

trustees. The sam e order w i l l  b e  m ade on th e  o th er  p e titio n  
against these debtors.

Karsandas and B h ag w a n d a s ap p ealed .

Lowndes for th e  resp on d en ts (p e t it io n in g  cred ito rs) took  th e  

prelim inary objection , th a t  th e  Official A ss ig n e e  w as n o t a party  
to  th e  appeal, and  th a t  i t  w as th en  too la te  to  m a k e  h im  a  p arty . 
H e  cited  Ex-pafte Ward^̂ ;̂ sec tion  73 o f th e  In so lv e n t A c t (Sfcat.
11  and 1 2  V ie t., c. 2 1 ) .

4S0 T H E  I N D I A N  L A V /  R E P O R T S ,  [ V O L .  XXYl.

a) (1879) 3 Bom. 242, (2) (igGd) 1 Bom. H. C. 233.
(3) (1360) 15 Cii. D. 292.



[J en k in s, C . J . • ' W e  th in k  th e  appeal m a y  be h eard .] 1903.

Inverarity (w ith  Scof.f, A d voca te  GeneiM l) fo r  th e  a p p e lla n ts  ^

T he q u estion  is w h e th e r  tb e  execu tion  b y  th e  a p p e lla n ts  o f  th e  

com p osition  deed  o f  th e  8 th October, 1901 , w as an act o f in s o l­

v e n c y  w ith in  sec tio n  9  o f th e  In so lv e n t A c t, To com e w ith in  

th e  section  th e  deed  m u st he m ade w ith  in te n t  to  d e fea t or dehiy  

cred itors. I t  is^ therefore^ m ater ia l to  ascerta in  -whether i t  w as 

e x ecu ted  under p ressu re .

T h e low er  C ourt h e ld  th is  p o in t im m ater ia l find to o k  no  
ev id en ce  upon  it .  I t  h e ld  th a t th e  m ere ex ecu tio n  o f  th e  deed^ 

irre sp ec tiv e  o f intent^ w as au aefc o f insoh^ency. W e  con ten d  th a t  

i f  th e  deed  w a s n o t 'vohintary, b u t was th e  resnlfc o f  pressure bj  ̂

cred itors, i t  does n o t com e w ith in  th e  sec tio n  : ./«. re DJianjihJi.ai 
K.BatmgarS '̂  ̂ S ection  2 -i o i th e  In so lv en t A c t sh ow s th a t  it  is  
on ly  a  v o lu n ta ry  deed  w h ich  cau he an act of in so lv en cy  :
G riffiths on B ankruptcy^ V o lu m e pages 130— 132 ; Thomton v .

SargreavesS^  ̂ T he tru stees  ol; the deed w ere n ot se lected  bv tb e  
in so lv e n ts  ; Bamanji v .  Î aoroji^  ̂ j Oriental Bftnk Corporationw 
Fleminĝ ^̂  ] Alton v . BarrisonŜ  ̂ W e  a lso  object to  th e  order  

for  costs m ade by th e  low er Q uart.

Lotvndes for the respondents (p etition in g  cred itors) ;— Section  9 

of th e  In d ian  I n s o lv e n t  A c t is  sim ilar to  th e  E n g lish  law  : S ta t. 1 
Jac., c. 1 5 , sec. 2, su b -sec . 7 j S ta t . 6  G eo , I ’V̂  c. 16 , sec . 3 -  

Worsely v , DaMattosJ  ̂ W e do n o t ad m it th a t th ere  w a s a n y  

pressure here ; JFiUon v . Dutton v. Morrhon^ )̂  ̂ BolerU
son V . Liddell^^'^Ex-parte Wensleŷ '̂̂ '̂  i Sttwart-y . Mooih/Ŝ '̂ '̂  la  
th e  B an k ru p tcy  A c t o£ 18G9 th e  w ords “ w ith  in te n t to  d e fe a t  

and d elay  ”  are o m itted  as th e  law  w as th en  s e t t le d : Ex-parU 
; ToniMns v. Safery^̂ '̂ ;̂ R obson on B an k ru p tcy , p a g e  143 ;

Hx ̂ arie Bailey

(1) (1873} 10 B. H. C. R. 327. (S) (ISOP) 17 Ves. 193.
(2) (ISOG) 7 East 54i, 54S. (9) (ISOS) 9 East 487.
(3) (1864) 1 B. H. 0. R. 233. (10) (1S62) 1 DeG. .1. and S. 273.
(4) (1S79) 3 Bom. 247, p. 253. (n) (1335) 1 Or. M. and R. 777,
(6) (1869) L. R. 4 Ch. 622. (12) (1K7-0 R . 7 CIi, 30d.
(6) (1758) 1 Burr. 467. (13) (1877) 3 Ap. Cli, 213 at p. 21̂
(7) (1759) 2 Burr, 827. per Cairas, L.C.

a )̂ (1853) 8 DeG. M, and G. 534.
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19C2. Jenkins, C J . T he sole p o in t in  th is  appeal is  w h eth er  the
"kae^ as C om m issioner in  In so lv en cy  erred in  h o ld in g  th a t th e  appellants  

,r . , h ad  com m itted  an  a c t of in so lv e n c y  b y  ex ecu tin g  a deed  of
A.CrÂ rLAL» , ft T • T*

assigniBGiit to truste6s in fojvonr oi! tlioir creditors.
I t  is  argued th a t th o u g h  th e  a ss ig n m en t w as o f th e  w h ole  of 

th e  appellants-’ p roperty , s t i l l  i t  w as n o t an act o f insolvency^  

as it w as for th e  b en efit o f a ll cred itors w h o  m ig h t e lec t to 

com e -under it^ and  w as ex ecu ted  under pressure.
T he question  tu rn s  on sec tio n  9 o f th e  In d ia n  In so lv e n t Act,

w h ereb y  it  is  provided  th a t i f  a n y  person w h o .........w o u ld  be
deem ed a trader liab le  to  become b a n k r u p t .,, . . ,s h a ll  d ep art from  

iv ith in  th e  lim its o f th e  ju r isd ic tio n  o f an y  o f th e  said  Suprem e

CoTU'ts w ith  in ten t to  d efea t or d e la y  h is c r e d ito r s ........or m ake
w ith  lik e  in ten t any  fra u d u len t g if t ,  g ra n t, co n v ey a n ce , d elivery  

or transfer o f an y  o f  h is  lands, ten em en ts, m o n ey j goods or

c h a tte ls ........ ifc sh a ll be la w fu l for a n y  person  b e in g  a  c r e d ito r ... .
to  p resen t a p e tit io n  to  th e  C ourt for  th e  R e lie f  o f In so lven t  

D e b to r s ... . . .a n d  upon  such  p e tit io n  b e in g  d u ly  verified , i t  shall
b e  law fu l for th e  C ourt to  a d ju d g e  th a t such  p erson  has com ­
m itted  an act of in so lv en cy

T he p oin t for  decision , therefore, is  th is  : D id  th e  ap p ellan ts  

m ake, w ith  in ten t to  d efea t or d e la y  th e ir  cred itors, a frau d u len t  

grant ?
T he In d ian  In so lv en cy  A c t  is  in  th is  con n ection  practica lly  

identical w ith  th e  earlier E n g lish  B a n k ru p tcy  A cts , and  there is  

an abundance o f E n g lish  a u th o r ity  as to  w h a t is  an in ten t to  

d efeat or delay  creditors_, b y  w h ich , in  th e  absence o f  In d ia n  

au thority , it  is le g itim a te  to  be gu id ed . In  Dutton v . Morrison̂ '̂ '> 
th ere  w as an indenture p u rp o rtin g  to  b e  a ss ig n m e n t o f a ll th e  

property of th ree  partners upon  tru st to  p ay  th e ir  creditors, and  

there w as a p roviso  th a t in  case a ll th e  jo in t  cred itors w hose  

debts am ounted to upw ards of £20 sh ou ld  n o t execute i t  b y  the  

tim e th erein  m entioned^ th e  in d en tu re  shou ld  b e  v o id . T he first 

question  w as w h eth er  th e  in d en tu re , not b ein g  a  fra u d u len t con­

veyance nor execu ted  b y  one o f th e  p arties to  it , and  con ta in in g  

the above proviso, w as an act o f b an k ru p tcy . In  referen ce to
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or n early  th e  w hole, of th e ir  esta te  and  effects, i t  w o u ld  be very  i\uaA>:r.AL,
im proper to in t im a te  an y  d ou b t th a t  i t  is  now  to  b e  considered  

as p er fec tly  se ttled , th a t such  an in stru m en t, t lio u g h  n ot 

frau d u len t g ra n t a t C om m on L aw , is  an a c t o f b a n k ru p tcy .”

I n  Simpson v . Sikeŝ -̂ '̂  L ord E llen b orou gh , O.J.j sa id  : ‘‘’T he  

grou n d  upon  w h ich  a  deed  a ss ig n in g  a ll a tra d er ’s p ro p erty  is  an  
act o f bankruptcy  is th is , th a t  i t  tak es a w a y  from  h im  all fiir th e i’ 
p o w er  o f earr^-ing on h is  trad e  and su b jects  a ll h is  p rop erty  to  

distril^ution w ith o u t th e  safeguards and a ss ista n ces w h ic li the  

E a n k ru p tcy  la w s p r o v id e ; and th is  grou n d  ap p lies w ith  equal 

I'orco w lia tever  m ay be tlie  trad er’s m otix'cs for ex ecu tin g  th e  
deed .”

O n th ese  g ro u iiils  th e  C ourt there h eld  an  a.s,signinent b y  the  
deb tors o f a ll t lie ir  e sta te  and effects for  th e  b cn elit o f  th eir  
cred itors in  th e  usual form  to  be an act o f bank'ruptcy.

I n  th e  case o f parte Alsoj) th e  debtor had a ss ig n e d  all 

h is  esta te  and effects to  a tru stee  upon tru s t for sa le  and  for  th e  

d istr ib u tio n  o f  th e  p roceeds am on g  h is  cred itors. T h e  a ss ig n -  

m en t pu rp orted  to b e  m ad e in  pursuance o f  th e  p ro v is io n s  o f th e  
B an k ru p tcy  L a w  C on so lid ation  A ct, 184i9, r e la t in g  to  arra n g e­
m en ts b y  deed . P rior to  th e  execu tion  o f  th e  a ss ig n m en t b y  th e  

req u isite  n u m b er o f cred itors [the p e tit io n in g  cred ito r  p e titio n ed  

for an  ad ju d ication  in  B an krup tcy , r e ly in g  on th e  e se c u t io n  of 

th e  deed  as an  a c t o f b an k ru p tcy . In  opx^iosition it  w a s  argued  

th a t th e  a ss ig n m en t w a s n o t execu ted  in  an y  w ay to  d e fea t or 
d elay  cred itors, but for  th e  exp ress p u rp ose  o f  carry in g  in to  effect 

th e  p rov ision s o f th e  C on so lid a tion  A ct—-p rovisions w h ic h  w ere  

for  th e  b en efit o f th e  cred itors as w e ll as th e  tra d er . L ord  

J u st ic e  T urner, in  th e  cou rse o f h is ju d gm en t, s a id ; “  U p o n  the. 
first p o in t I  am  o f op in ion  th a t th ere  h a s been  here an  act o f  
b a n k ru p tcy . B efore  th e  p a ss in g  of th e  B an k ru p tcy  L a w  Oon- 

so lid ation  A ct, th e  ex ecu tio n  b y  a trader o f  a d eed  p u rp o rtin g  to  

be a gen era l a ss ig n m en t of a ll h is p ro p erty  to  tru stee s , for  th e  

benefit o f h is  cred itors, w as an act o f  b an k ru p tcy .”
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1902, I  refrain from  c it in g  fu rth er  cases., a s th e se  su ffic ien tly

liABSANDAS expound  th e  law  on th is  p o in t. T h ey  sh o w  th a t , th o n g h  a  deed  
m ay n o t be frau d u len t w ith in  th e  d octr in es o f  C om m on L aw , it  

s t ill  m ay be frau d u len t w ith in  th e  m ean ing  o f B an k ru p tcy  L aw s, 

and^ from  th e  grounds on w h ich  th is  con clu sion  is  based^ i t  is  clear  

th a t  th e  absence of pressure, th o u g h  re levan t to  th e  q u estion  of 

fraudulent preference, is  n o t a  necessary co n d it io n  o f an  act of 

b an k ru p tcy .
In  m y  opin ion Mr. J u s t ic e  R u sse ll w a s  r ig h t in  fo llo w in g  th e  

E n g lish  rule, and I  th erefore  w ou ld  confirm  h is  decree, w ith  th e  

varia tion  th a t there b e  om itted  th erefrom  th e  w ord s ‘4 n  w h o se ­

soever  hands th e y  m ay  be, w h eth er  th e  tr u s te e s  or an y b o d y  
e lse .’'’ The resp on d en t to  g e t  h is  costs o u t o f  th e  esta te .

S t a e l in g , J . :— T he p o in t to  b e  d ecid ed  in  th is  ap p ea l is 

w h eth er  a conveyance b y  a d eb tor  o f a ll h is  p ro p erty  fo r  th e  

benefit, of a ll h is  cred itors is  in  it s e lf  an a c t o f in so lv en cy , or 

w hether th e  C ourt o u g h t to  ta k e  ev idence a s to  th e  circum ­
stances under w h ich  i t  w a s  ex e c u te d  an d  d ecid e  up on  each  case on  

th e  p articu lar c ircum stan ces u n d er w hich  th e  d eed  w a s  ex ecu ted .
T he Insolvent A c t, sec tio n  9, defines w h a t  are  acts o f in so l­

vency , and, inter alia, i t  p rov id es th a t i f  a  d eb tor  w ith  in te n t  

to  d efea t or d e lay  h is  cred itors m akes a n y  fr a u d u le n t g ra n t, 

con veyan ce , d elivery , or tra n sfer  o f an y  o f h is  p ro p erty , h e  has 

com m itted  an act o f in so lv en cy  an d  m a y  th ereu p o n  b e  ad ju ­

d icated  an in so lv en t.
T he questions, therefore, to  b e  d ecided  on  th is  sec tio n  are 

w h eth er such a  deed  is frau d u len t, and w h eth er  it  is  d on e w ith  
in ten t to d efea t or d e la y  th e  cred itors. A s to  th e  form er, 

M ellish , L .J ., in  th e  case o f In re Wood,̂ '̂  ̂ w h ile  d iscu ss in g  th e  

earlier B ankruptcy A cts, th e  d ecision s on  w h ic h  w ou ld  govern  

th is  case, s a y s ; T h ere w ere  var iou s co n v ey a n ces  w h ich  the
C ourt held to  b e  f r a u d u le n t .........co n v ey a n ce  o f  a  man^s w h ole
property  for th e  b en efit of a ll h is  cred itors,” and  th a t is  in  

accord w ith  earlier d ecis ion s on  th e  ear lier  B a n k r u p tc y  A cts. 

T he sam e learn ed  J u d g e  a t th e  sam e p a g e  is  reported  to  h a v e  

s a id ; " A s respects a fra u d u len t c o n v e y a n c e .........th e  m ere  act
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w as n ecessa r ily  an  act o f b a n k ru p tcy , an d  tlie  la w  assu m ed  th e  
in te n t  to  d e fea t or d e la y  th e  cred itors a s a  n ecessary  con seq u en ce  

o f th e  act/^

In. SkwaH v . MoodyP P ark e, a t page 780 , s a y s : I t  h a s been  

a lread y  se ttled  th a t  i f  th e  n ecessary  con seq u en ce o f a  man^s act  

is  to  delay h is  cred itors, h e  m u st b e  tak en  to  in ten d  it . W h en  

a m an a ss ig n s  a ll h is  p ro p erty  and  p uts i t  in to  a d ifferen t course  

o f d istr ib u tion  from  w h a t th e  B an k ru p t L a w s  d irect, h e  com m its  

an  act of bankruptcy.'’  ̂ T he cases of Bqich v . SMppamP-'̂  Culling- 
worth V. Loycl,̂ ^̂  Pjleger v, Brotune,̂ '̂̂  sh o w  how^ in  th e  case o f 

severa l creditors, th e ir  c la im s m a y  be d e fea ted  or d e la y ed  un der  

su ch  a  deed  as is in  q u estio n  in  th e  p resen t appeal.
I  am  co n seq u en tly  o f op in ion  th a t th e  a ss ig n in en t b y  a .debtor 

o f a ll h is  p rop erty  for  th e  ben efit of a ll h is  cred itors is  in  i t s e lf  

an  act o f  insolvency^ and  th is  appeal m u st be d ism issed .

A ttorneyB fo r  th e  a p p e lla n ts— lf m / i * .  Payne, GUheH and 
Sa.yank

A tto r n e y s  for  th e  respondents-— 2Mvi, Hiralal and 
Malvi.
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JBefore Mr. Justice Gandy.
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M ALH ARI BIN MAH A DU (orig ina l PriAijs-iiFj?), Oppoh-bnt.*

Civil Procedure Code {Act X I V  oflS83),seciioib(sG33,639—Bei}iew-—8eoond 
application fo r  reviev:—Kvchision of time ocmpied by Jkst iippliGotioih— 
'Limitation A ct {X V  of 1877), section 5, and schodtik II, ariick 17S.

An appeal was decided by the Higli Courfc on tlie 2Ist Jtuie, 1900. An 
applicatioa for review of judgment was made, wHcli waa dismissed on the 4tli 
Decetnber, 1900. On the 7th Jaiuuuy, 1901, a second application for reriew 
o£ the Judgment ■way filed.
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