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1904 conclusion that as between this mortgagor and this mortgagee,
b AR mouey-lenders on both sides, there was no room for the protee-
Icu'r,}r tion afforded to the vietims of uncouscionable bmnams. Had

the morbgagor been an mncultunst. (we merely take that as a
typica. case) the result might and probably woull have been
different, and it is instructive to note in this connection the 3rd
illustration to the 16th seetion of the Contract Act as amended.
In this respect each case must be deterinined according to its own
circumstances.

The decree of the lower Court must, therefore, be varied by
substituting Rs. 7,595 for Rs, §,298-9-8, and it should be express-
cd in full not mercly by reference to scction 88 of the Transfer of
Property Act. The appellant must get his costs of this appeal.

: Decree varied,

APPELLATE CLVIL,

Before My, Justice Chandavavkar and Mr, Justice Astons

1904, " BHAGWANTAPPA nrv LUNGATPA (OrronuNt), APPELLANT, v.
February 16, VISIIWANATYH anp anoTHER (APPLICANTS), RESPONDENTa¥

et b s

Ciwil Procedure Code (det X IV or 1882), sections 225, 288, 244, 588~ Deepop—=
Borecut. on--Devrec pussed withous f m'iszlictiun-—,luﬂsdiutl'onwdppeal«-
Practice.

When s decree passed by one Court is sent for execution to another the
latter Court is entitled to go into the question whuthor the first Conrt had
juriadiction to pass the deoreco: and if that Cowrt declines to bocome the
exoeuting Court the ovder 8o passed is not an order either under section 244
or sestion 588 of the Civil Procedure Code, and cannot bo appealed against,

APPEAL from the decision of B. H. Leggatt, District Judge of
Kdanara, reversing the decree passed by G. N, Kelkar, Sub-
ordinate Judge of Sirsi, ‘

The applicant obtained a mortgage deerce against the opponent
in the Court of the Subordivate Judge of Kumnta in Suit No. 285
o!: 1894, The property morbgaged was situated .within  the
Tocal: limits of jurisdiction of the Subordindte Judge’s Court at
Birsi, and the decres divected sale of that property.

o Seooud Appeal No, 685 of 1908,
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The applicant then presented darkhast No. 298 of 1902 in
the Court of the Subordinate Judge of Sirsi for execution of the
decree. The julgment-debtor contended that the decree was
invalid inasmuch as the Kuwta Coart had no jurisdietion to
entertain the original suit and that it was not open to the
Sirsi Court to execute an invalid decree.

The Subordinate Judge of Kumta rejected the darkhast;
holding that as the Kumta Court had no jurisdiction to cnter-
tain it, the decree was on its face invalid for want of jurisdiction,
and was void ab tnifiv,

. The applicant appealed to the District Judge of Kénara who

reversed the decree passed by the Subordinate Julge and
directed that execution should proceed. The Eollowing were his
reasons ; ‘

“Under the ruling in the cwse of Chogalal v. Trueman (L L. R. 7 Bow,,
p-481), it is laid dvwn that a Cowrt canuot refuse to exesnto the decres on
the gronnd that the Conrt which passed tue dosres had no jurisdiction but may
adjourn the execution proceedings to emable tho party interestel to inake an
application to the Court passing the decree,

For the responden‘s [ am roferred to the comtrary ruling in Zmdad A v.
Jagan Lal (L L. R. 17 All,, p, 478), but I am bound by the ruling of the
Bouibay High Court.

I am also veferred to Heji Musa Haji Ahmed v. Purwmarande Nnrsey
(I Lv RB. 15 Bom, p. 215 at p. 219); but thib ease was concerued with the
jndgment of a foreign Conrt and I do no’ think that the remark on page 219
that the exventing Conrt would decline to consider such an objection becauso it
wonld be bound by the provision of sectivn 13 of the Code to refuse to retry
an issue already deternined by the cowpetent Court, ¢an mean that it would
only decline if the issue bad been specifically raissd and dozided by the trying
Court. For these reasons I hold that the lower Comrt could nob refuse
altogether to exocute the decree. )

Tthink further that the matter must he considered to be »es fudirata. In the
previous darkh rsé No. 165 of 1895 and No. 362 of 1900, tho point was neb
apecifically decidid, but Exhibit 8 in No. 3562 of 1900 shows that the Subordinate
Judge had doubts of the jurisdiction of the trying Court. In N, 1136 of 1895,
however, the Subordinate Judze ovdered exeeution to proceed and no appeal wag
made a.ainst this order. It is true that owing to appliennt’s duf.uls exccution
was nob carried ont, but on cousideration I think ihat as no such ol jection
was raised in that durkhest and o definite oider for execution was pissed the
question canmot now b vaised in a darkhast between the same partics,
Oppanent was bound to vaise it ab first and not having done so is now barred,
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Thig being so it Is' nob necessary to considor whether ihe trying Conrt had
jurisdiction.”

The opponent appealed to the High Court.

Nilkantha Abmaram, for the appellant :—=In this case the lower
‘Court is wrong when it says that the executing Couxt cannot
refuse to execute the decree on the grouni that the Court which
passed it had no jurisdiction. Hection 225 of the Civil Procedure
Code (Act XIV of 1882) clearly recognizes such a power in the
exceuting Court. Section 223 says that the decree may be
executed by the Court which passed it or by the Court to which
it is sent for execution: and scetion 228 says that the Court
executing o decree sent to it for execution shall have the same
powers in executing such deeree as if it had heen passed by it-
self. A Court can refuse to cxcecute its own decree if it subses
guently finds that it was passed without jurisdiction. TIf this be
50, the exeeuting Court can du so under seetion 228,

'The suit in which the decree was passed was brought on a
hypotheeation bond and it is admitted that the property was with-
out the jurisdiction of the Court in which the suit was brought.
It is thercfore clear that that Court would have no jurisdiction :
see Civil Procedure Code (Act XIV of 1882), section 16
Vithalrao v. Faghoji®  Thercfore no duty is cast upon the
executing Court to exceute the deevee: Haji Musa Hafi dhmed v.
Purmanand Nursey @5 Imdad dli v. Jagan Lal @ ; Mulammad,
Sulwiman Khaw v, FalimaW; 4bdul Huyai Khan v. Chunia
Kyar.®

G. 8. Mulgaoakar, fov the respondents :~There is a personal
covenant to pay in the hypothecation bond, and therefore thé case
would come under the proviso to section 16 of the Civil
Procedure Code (Act XTIV of 1882). Again section 223 (v)
of the Code contemplates that the deerce like the one in question
could be executed ; and when a certificate iy issued as provided
for by section 224 the whole defect is cured. We rely upon
Ohogalal v. Trueman® The cose of Haji Musa Haji dhmed v,

(1) (1892) 17 Bom, 570, ) (1889) 11 AIL 814,
") (1890) 15 Bom, 316, ) (1836) 8 AL, 377,
G (1895] 17 All, 478, (9 (1833) 7 Bow, 481,
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Purmanand N?H'S‘é’_? W rclied wpon by the appellant does nob
apply, for that was a judgment of a foreign Court.

Nilkantha Atmaram, in veply :—The proviso to section 16 of
the Civil Procedure Code (Act XIV of 1882) has no application
here : see Fithalrao v. Vaghoji® It relates to a suit for the
specific performance of contracts rvespecting land and the like.
Section 223 (¢) of the Code has reference to section 19, It isan
error to say that by the grant of a certificate the entire defect is
cured. What we contend is not that the decree is defective, but
that there is no decree to execute: see Alé Stak v. Husain
Bukhsh.® '

- CHANDAVARKAR, J.:—Tho decres of which execution is souglht
was passed by the Subordinate Judge’s Court at Kumta and sent
by that Court for execution to the Subordinate Judge’s Court at
Sirsi, because the lands in respect of which the execution is sought
and to which the decree relates are nbuated within the jurisdic-
tion of the Sirsi Court.

~ The Subordinate Judge of Sirsi, to whom the decree was sent
for execution, finding that the lands in dispute to which the
decree relates were situated within his jurisdiction, declined to
execute it on the ground that the Kumta Court had no jurisdiction
to entertain the suit and pass the decree. From this order an appeal
wag preferred to the District Judge, who has held that the ques-
tion of the Kumta Court’s jurisdiction is res judicatie in favour of
the decree-holder and directed execution to proceed in the Sirsi
Court. The point of 7es judicate has not been relied upon by the
respondent before us and the only question properly arising and
argued is whether the Sirsi Court had jurisdiction to go into the

question of the Kumta Court’s jurisdietion to pass the deeree sent

“to it for execution,

Mr Nilkanth has argued that the Subordinate Judge of Sirsi
to whom the decree of the Kumta Court was sent for execution
had jurisdietion to decide the question whether the Kumta Court’s
decree was one passed with jurisdiction or not and in support of
his contention he has cited Hajs Musa Haji Ahmed v. Purmanand

(1) (1806) 15 Bom, 816, ' (2) (1892) 17 Bowm. 570,
@) (1878) 1 Al 588,
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Nurecy.®  Tooking at soctions 224 and 225 of the Civil Proce.
dure Code, which bear on this point, we find that the Court to

which a deeree is sent for exucution has jurisdietion to decide the

preliminary question whether the deeree sent to it for execution
was pagsed with jurisiliction or not,  Section 225 points oub the
conditions which must be fulfilled to the satisfaction of the Court
to which the decree is sent for execution before it can exercise
the functions of an exceuting Court. 'T'he phrasealogy of that

scction, as contrasted with the phrascology of scction 228, Civil
Procedure Codle, is very significant. In section 225 it is “the

Courb to which a decree is sent” while nnder section 228, itisg
“the Court exceuting a deeree.” It is clear from this that when
a decree is sent to a Court for exceution, that Court can go into
the question of the jurisdiction of the Court passing the deeres,
if it sees reasons to do so. It is when thab Court is satisfied,
that the Court passing the decree hwl juvislietion that the former

is converted from a *“Court to which a deeree is sent™ to a
“ Court of execution.” 'Therefore so long ag the Court to which
g deeree Is sen’, ™ hag not been converted into a * Court execute

ing the decrec ” under seetion 258, it remains simply a Court to
which “a deeres is sent ?” under seetion 235 and it does nob fall

within the purview of scetion 228, If the Court. to which a
deeree is sent, comes to the conclusion that it has no jurisdiction,
then its hands are stayed and the parties have to go back to the
Court which pussed the decree; the Court to which the decree is
sent having declined to becomo the executing Court: see

Chogalai v, Truemant®  This net of the Court to which the
decree Is sent Is nobt an order either under section 244, Civil:
Procedure Code, or under section 558 ; and it cannot be appealed
against.

We hold that the DNistrict Judge, KArwdr, had no jurisdiction
to pasy the order which he has passed, as the order of the
Suborlinute Julgs as Sirst was not appralable, Wo reverse the
order of the Districe Judge under our Lixtraondinary Jurisdiction,
and leave the parties to take such course as they think proper.
Hach party to bear his own cosbs of the appeal to the lower
ppellate Court and of the appeal to this Court,

) ' Order reversed.
(0 (1890) 15 Bow, 2160 {2) (1388) 7 Bom, 481,




