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to point out the priaeiplos of law -wliicli ho slaould Lear in 
mind in dealing with the question of fact which he will have 
to determine in this ease. Costs to abide the result. As the 
question of title acquired by Government by adverse possession 
•was not raised disfcinctly in the Courts beloWj the parties are 
to be at liberty to adduce fresh evidence^

Decree reversed. Case remanded.
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EMPEfiOR V. PIJKSHOTTAM JvAllA a . n i )  ' f o u r  o t h r r b  ;

EMPEROR Vo DJTAR.'VMSHI GHELA a n d  t u r k e  o t h e r s .''-'

Crmim l Procedure Code (Aet V  oj ISQti), sections 257, 17T, 110—Secm'ity 
fo r  good Ichaulour— W tiitcss— 3£a;jistrato—Smnnona—Meftcsal to summon
—Procedure.

Section'257 of tlio Criminal Procodure Code (V  of 1898) is imiJerative ia its 
terms. It loaves to a Magistrate no discretion to refuso to issuo process t o . 
compal ilie atteiidaiioe of any witnoHSj iiuliBs lie oousidors tliat tlie ax^pliijation 
should be refusod on the gronnd that it is mado for the ]iurp030 of vexation or 
delay or for defeating- the endrf of jnstioe ; su(di groimd, liowovor, must I q 
recorded by liiiu in writing. Th.o discrciionavy pmver of xofusing to surninon 
any piiitlcnlar witness is vested in the 3,[;igistraie, hut the order of refupril 
rmiKt he sucli a,s to show iu writing tlio gronnd of rofiisal as a,ppi{ed to each 
individual.

A pplica.tion for revision under section 4'35 of the Criminal 
Procedure Code (Act V of 1898).

In December, 1900, ini'orination was loil^odby the police against 
the accused twenty-i'our poi'sons in tlie Gourfc of tlie First Class 
Magistrate at Bhiwndi, praying that action be taken against tliein 
under section 110̂  clauses (d) and (e), of the Criininal Proeednro 
Code (Act Y of 1898). The allegations against them were that 
they formed a gang under the loadcrHhip of one Kara Devraj
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(aceuaecl No. 1 ) that aecu.sed Nos. 1 to 7, being the sd vMr 
(loercliaiit) members of the gang vv’eie in the habit of cheating 
their customers aud getting valuable property from them^ using 
the rest of the gang to terrorise such persons as endeavoured to 
resist them.

The Magistrate issued warrants for the arrest of the twenty- 
four persons^ and proceedings Tv̂ ere instituted before the District 
Magistrate of Thana iiBder section 110 of the Criminal Procedure 
("'ode (Act Y  01 1898).

Accused Nos. ISj 16, 17̂  18,19^ 20, 23 and 24. -w-ere discharged 
on the 29tli June, 1901  ̂as it was found that the eTideuce for the 
prosecution sliOY-:ed no cause for holding them to belong to the 
alleged gang% or to have done anything to call for action against 
them under Criminal Procedure Code, Cha.pter Y III.'’ '’

Kara De^a'aj, accused No, 1. died during the proceeding’s.
The remtiiiiing accused presented an application praying that 

thirfcj’ -three persons he summoned as witnesses to prove their 
respectability. On tliis application the ^ilagistrate made the 
following order :

A  list of tliuty-tliree witnesses. On inquiry as. to the kind of evidence 
theso •witnesses are to give, it h  fouiid-tliat twenty-eight; are to be called Bimply 
to dopoao to tlie respectability of the accused. Iilaiiy of them are oiEcials with 
ivapovt'OTt (luties, rtxaiiy now ledde at distant places. Tbc Couvfc declines t'> 
call iii'jre than llva w'itassscs on this point, and accused Ho. 2 selects Nos. 1, 2, 
: i ,  -I a - j f l  9 , Y.-lio are U  he summoned with No."!. 11, 12, 2<5, 23 and f?2.

On the 11th Jrdy, 1001^ the District Magistrate discharged six 
of the accused® Finally, on the 5th August, 1901  ̂ he rerpiired the 
remaining accused to execute bonds for keeping peace and for 
maintaining good I'ehavionr for a period of one year in varyiiio- 
amounts and .sureties.

Against this order tlie accused applied to the ITigh Court tu\der 
its Criminal Eg visional Jurisdiction.

Empeiok

PURSHOTTAM.

1902.

Jh'amon (with him II. Cl Co?/aji) for the accused in application 
No. 183.

M. B. Ghaiibal for the accused in application No. 181.

llflo Bahadur Ycisudov J. Kirtilcar, G-overnment Plead,er„ for the 
Crown, in applications Nos, 183 and 184,



1 !)C2, Per Ciiriam .•—In tliis ease proceedings commeiiciug in December,
E m p e e o r  I900j were taken ag“ainst one Kara Shet and twenty-three otiier«

PcTEsiioTTAir. under section 110, Criminal Procedure Code  ̂ on the information 
that they habitually committed cheating' or attempted so to do, 
and that they habitually abetted the commission of breaches of tHo 
peace. In other words, it was said that these men formed a 
gang oi which the sdvhar members were in the habit of cheating, 
and kept a retinue of bullies to beat and assault people who 
opposed them.

After some action by another Magistrate^ the ease was begun 
before the District Magistrate at Kalyau on the 19th January,
1901. On the 29th January eight of the persons whose conduct 
was being inquired into were discharged. ‘ On the 11th July six 
more were discharged, Kara Shet having died in June. Finally  ̂
on the 5th August, the Magistrate directed nine persons to give 
security for good behaviour. These nine persons have now applied 
to this Court to exercise in their favour its powers of revision and 
have based their applications on two principal grounds, namely, 
that their witnesses were not examined and that the evidence for 
the prosecution was insulEcient to justify the order.

After the examination of the personsj whom for brevity^s sake 
we may call the accused, a list of thirty-three witnesses,, signed 
by accused No. 2 on behalf o£ lumself and others, was put in. 
The Magistrate disposed ox this application in tho following 
order;

A  list of tliirty-three witnesses. On inqtiiry its to tho kind of evidence tliese 
■witnesses are to givo, it is found that two^nty-oight arj to be called simply to 
depose to the respectability of tho accused, Mtuiy of tlieni are officials with 
important duties and many iiow reside at dist:int placos. The Conrt declines 
to call moro than five witnesses on tliis point, and accused No. 2 selects Uos.
2, 3 ,4i and 9, who are to be summoned with Nos. 11, 12, 20, 28 and 33.

The law on the subject is contained in section 257 which, under 
clause 2 of section 117, is applicable to this case. The section is 
as follows;

If the accused, after he has entered upon his defence, applies to the Magi'trate 
to issue any process for comptdling the atteudanoe of any w itn e . 'S  for the 
purpose of examination or Ci'oss-Qxamination, or t]ic production of auy 
documei)t or other thing, the Magi;itrate B h a U  issue such procos'-i, imless he 
considers such application should bo refused on tho ground that it ia made for
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tlie purpose of vexation or delay or for defeating the ends of justice. Such 1902, 
grounds shall he recorded by him in Tnitiag. EaiPEB^

'V.
Now it will be observed tliafc tliis secfcion is imperative. The Po-RSHOTrAjr. 

Magistrate has no discretion to refuse to issue process to compel 
the attendance of any witness^ unless he considers that the 
application should be refused on the ground that it is made for 
the purpose of vexation or delay or for defeating the ends of 
justice. Sacli ground shall be recorded by him in writing. The 
Magistrate, therefore, must issue the summons for each witness 
named in the list; unless he takes the responsibility of recording 
his ground for believing that any particular name is entered for 
the purpose of vexation or delay or for defeating the ends of 
justice. The case of each witness must be dealt with individually.
Here no reason at all is assigned for refusal to summon any 
particular witness, and it is clear that in regard to any individual 
the Magistrate was not prepared to say that his name had been 
entered for purposes of vexation or delay or of defeating the 
ends of justice, as he allowed the accused to select live out of 
the twenty-eight expected to testify as to respectability. It is 
impossible now for us to treat such an order as a compliance with 
tlie provisions of the section, for the limitation of the number of 
witnesses on a particular point was purely arbitrary and cannot 
be upheld. The discretionary power of refusing to summon any 
particular witness is doubtless vested in the Magistrate^ but the 
order, we think, must be such as to show in writing the ground 
of refusal as applied to such individual.

The Magistrate treated this as a test case, and it is, therefore, 
unfortunate that an error of this sort should have occurred. A t 
present all we need do is to set aside the order on the ground that 
the applicants have not had a trial in the manner prescribed by 
law. We do not think it expedient to direct the Magistrate to 
re-open the case and proceed to hear the rest of the witnesses for 
the defence. Already the applicants have been severely harassed.
We think that proceedings of this kind against such a large body 
of men, should not have been undertaken unless the police had 
evidence ready to prove that all the persons named were members 
of a gang in the habit of acting together for one of the purposes 
mentioned in section 110. Gangs  ̂no doubt, do exist sometimes^

B  1988—3

VOL. XXVI.] BOMBAY SERIES* 421



PunSH OTTAH .

1902. and proceedings for their suppression may be desirable. But 
' i^iTiiOjr" where a large number of persons are to be proceeded against, greab 

care must be taken not to mingle together persons against -whom 
there is evidence with persons against whom there is hardly any. 
Exhibit 29j being the order of discharge of eight persons on the 
29th January, shows that against these persons at least the 
proceedings were instituted without suflicient preparation. More
over, it is obvious that in a case of this kind, iuvolviug a large 
number of accused persons, besides pleaders and witnesses, the 
trial should have been conducted at some central place as near 
as possible to the place where the accused and the witnesses lived. 
The diary shows that the trial began at Kalyan and was carried , on 
at Ghorbandar, Bassein  ̂ Th^na, Andheri, Thana, Andheri, Bordi, 
Umbargaon, Gunjawli, Baudra, Th^na, B4ndra, and Thana. At 
most of these places all the accused who had not been discharged 
were present, and the inconvenience on some occasions must have 
been great. The District Magistrate has, of course, mauy duties 
to perform which require his presence in many different places; 
but we feel that this fact was a great disqualification for the trial 
by him of a case like the present. It is always much to be 
regretted, when necessity compels the parties and witnesses in 
a criminal case to follow Magistrates from camp to camp j but 
in a case like the present case, which was somewhat novel in 
the attempt to apply section 110 towards the prevention of 
malpractices such as were here alleged, it was specially desirable 
that the proceedings should be conducted by a stationary 
Magistrate. We do not say that the section might not be used 
against persons combining together for purposes of cheating and 
bullyiag, but we think that in the peculiar circumstances of the 
present case, every effort should have been made to prevent any 
nimecessary hardship from the method of its application, for until 
it was judicially proved that the accused parties were addicted to 
cheating or abetment of breaches of the peace, they were entitled 
to consideration.

We set aside the orders of the District Magistrate and direct 
hat the security bonds be cancelled,

Ordef acGOYclingly,
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