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to point out the primeiples of law which he should bear in
mind in dealing with the question of fact which he will have
to determine in this case, Costs to abide the result. As the
question of title acquired by Government by adverse possession
was not raised distinctly in the Courts below, the purbies are
to be at liberty to adduce fresh evidence.

Decree reversed., Cuase remanded.

CRIMINAL REVISION.

Before My, Justice Candy and My, Justive Fulton.

EMPEROR v PURSHOTTAM KARA Axp rouR OTHERS ;
EMPEROR » DHARAMSHI GHELA AND TIIREE OTHERS.H

Criminal Procedure Code (det V' of 1898), sections 57, 117, 110—S8ecupity -
JSur qood behaviour —TVituss— Magistrate—Summons—Refusal to swmmon
-—Procedure,

Section 257 of the Criminal Procodure Code (V of 1808) ix imperative in its
terms. It leaves to a Maygistrate no discretion to refuso to issue process to.
compel the attendance of any wituess, unless he considers that the applieation
should be refused on the ground that 6 is made for the purpose of vexation or
dalay or for defeating the ends of jusbice ; such ground, however, must o
recorded by him in writing. Tho diseretionary power of refusing to summon
any particulay witness is vested in the MMagistrate, hut the order of refusal
mush be sueh as to show fn writing the ground of refuwsal ag applied to each
individual.

Acrrication for revision under scetion 435 of the Criminal
Procedure Code (Ack 'V of 1868),

In December, 1000, information was lodeed by the poliee against
the aceused twenby-four parsons in the Court of the Dirsh Class
Magistrate at Bhiwndi, praying that action be token against them
under section 110, clauses (4) and (¢), of the Criminal Procedure
Code (Act V of 1898). The allegations against them were thab
they formed a gang under the loadership of one Kara Devraj
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(accused No. 1); that accused Nos, 1 to 7, being the sdvhdy
(nerchant) members of the gang were in the habit of cheating
their cnstomers and getting valuable property from thew, using
the rest of the gang to terrorise such persons as endeavoured to
resist them.

The Magistrate issued warrants for the arrest of the twenty-
four persons, and proceedings were instituted before the Distriet

Magistrate of Thana under section 110 of the Criminal Procedure

Coile (Act V of 1838).

Accosed Nos, 13,16, 17,18, 19, 20,23 and 24 were discharged
on the 20th June, 1901, as it was found that the evidence for the
prosecution showed no cause for holding them to belong to the
alleged gang, or to have done anything to call for action against
them under Criminal Procedure Code, Chapter VIIIL?

Kara Devraj, accused No, 1, died during the proceedings.

The remaining accused presented an applieation praying that
thirty-three persens be swumoned as witnesses to prove their
vespectebiliby. On this application the 3Magistrate made the
following order :

A list of thirty-three witnesses. On inguiry 2s.to the kind of evidence
these witnesses are to give, it is fonnd that twenty-cight are to be called simply
to dapose to the respectability of the acoused. Dany of them ave officials with
faporbaat dabies, snd many now rexide af distant places.  The Conrt declines {0
on this poind, and aecnzed No. 9 selects Nos, 1, 2,
4, 4 and 8, who are £5 he sumwoened with Nos, 11, 12, 26, 25 and 32,

call yove than five wity

On the 1ith July, 1501, the District Magistrate discharged six
of the acenseds  Finally, on the 5th August, 1901, he required the
resaining aceused to execute honds for keeping peace and forr
maintaining good behavionr for a period of one year in varying
ameunts snd suretics.

Againsb this ovder the aceused applied to ths High Conrt under
its Criminal Revisional Jurisdietion.

Briason (with bim H. C. Cagajiy for the aceused in application
No. 183,
Al B. Chaubal for the accused in application No. 184,

Rio Bahddur Vasudey J. Kirtihar, Government Pleader, for the
Jrown, in applications Nos, 188 and 184,
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Per Curiain -~1In this case proceedings commencing in December,
1900, were taken against one Kara Shet and twenty-three otherg
under section 110, Criminal Procedure Code, on the information
that they habitually committed cheating or attempted so to do,
and that they habitually abetted the commission of breaches of thig
peace. In other words, it was said that these men formed g
gang of which the sdvkdr members were in the habit of clieating,
and kept a retinuc of bullies to beabt and assault people who
opposed them. '

After some action by another Magistrate, the case was begun
lefore the District Magistrate at Kalydn on the 19th January,
1901, On the 29th January eight of the persons whose conduct
was being inquired into were discharged. " On the 11th July six
more were discharged, Kara Shet having died in June. Finally,
on the 5th August, the Magistrate directed nine persous to give
security for good behaviour. These nine persons have now applied
to this Court to exercise in their favour its powers of revision and
have hased their applications on two principual grounds, namely,
that their witnesses were not examined and that the evidence for
the proseeution was insuflicient to justify the order.

After the examination of the persons, whom for brevity’s sake
we may call the accused, a list of thirty-three witnesses, signed
by accused No. 2 on behalf of himself and others, was put in.
The Magistrate disposed of this application in the following
order :

A list of thirky-three witnesses. On inquiry us to the kind of evidence 'bhése'
wituesses are to give, it is fonnd that twenty-cight are to he called simply to
depose to the respectability of the accused. Many of them are officials with
important duties and many now rveside ab distant places.  The Court declines

to call more than five witnesses on this point, and aceused No. 2 selects Nos. 3,
2,38, 4 and 9, who arc to be summened with Nos 11, 12, 20, 28 and 32

The law on the subject is contained in section 257 which, under
clause 2 of section 117, iz applicable to this case. The section is
as follows ‘

If the accused, after ho hus entered upon his defence, applies to the Magi-trate
to issue any process for compelling the attendance of any witne-s for the
purpose of examination or ecross-examination, or the production of any
document or other thing, the Magistrate shall isswe such process, uniess he
considers such applieation should ha refused on the ground that it is made for
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the purpose of vexation or delay or for defenting the ends of justice. Such
grounds shall be recorded by him in writing.
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Now it will be observed that this section is imperative. The Porsmorram,

Magistrate has no discretion to refuse to issue process to compel
the attendance of any witness, unless he considers that the
application should be refused on the ground that it is made for
the purpose of vexation or delay or for defeating the ends of
justice. Such ground shall be recorded by him in writing. The
Magistrate, therefore, must issue the summons for each witness
named in the list, unless he takes the responsibility of recording
his ground for believing that any particular name is entered for
the purpose of vexation or delay or for defeating the ends of
justice. Thecase of each witness must be dealt with individually,
Here no reason at all is assigned for refusal to summon any
particular witness, and it is clear that in regard to any individual
the Magistrate was not prepared to say that his name had been
entered for purposes of vexation or delay or of defeating the
ends of justice, as he allowed the accused to select five out of
the twenty-eight expected to testify as to respectability. It is
impossible now for us to treat such an orderas a compliance with
the provisions of the section, for the limitation of the number of
witnesses on a particular point was purely arbitrary and cannot
be upheld. The discretionary power of refusing to summon any
particular witness is doubtless vested in the Magistrate, but the
order, we think, must be such as to show in writing the ground
of refusal as applied to such individual,

The Magistrate treated this as a test case, and it is, therefore,
unfortunate that an error of this sort should have oecurred. At
present all we need do is to set aside the order on the ground that
the applicants have not had a trial in the manner prescribed by
law., We do not think it expedient to direct the Magistrate to
re-open the case and proceed to hear the rest of the witnesses for
the defence. Already the applicants have been severely harassed.
We think that procesdings of this kind against such a large body
of men should not have been undertaken unless the police had
evidence ready to prove that all the persons named were members
of a gang in the habit of acting together for one of the purposes

mentioned in section 110, Gangs, no doubt, do exist sometimes,
B 1985—3
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and proceedings for their suppression may be desirable. But
where a large number of persons are to be proceeded against, great
care must be taken not to mingle together persons against whom
there is evidence with persons against whom there is hardly any,
Exhibit 29, being the order of discharge of eight persons on the
20th January, shows that against these persons at least the
proceedings were instituted without suflicient preparation. More-
over, it is obvious that in a caseof this kind, involving a large
number of accused persons, besides pleaders and witnesses, the
trial should have been conducted at some central place as neay
as possible to the place where the accused and the witnesses lived,
The diary shows that the trial began at Kalydn and was carried on
at Ghorbandar, Basscin, Thdna, Andheri, Théna, Andheri, Bordi,
Umbargaon, Gunjawli, Bindra, Thina, Bdndra, and Thdna. At
most of these places all the accused who had not been diseha,rged
were present, and the inconvenience on some occasions must have
been great. The District Magistrate has, of course, many duties
to perform which require his presence in many different places ;
but we feel that this fact was a great disqualification for the trial
by him of a case like the present. It is always much to he
vegretted, when necessity compels the parties and witnesses in
a criminal case to follow Magistrates from eamp to camp ; but
in a case like the present case, which was somewhat novel in
the attempt to apply section 110 towards the prevention of
malpractices such as were here alleged, it was specially desirable
that the proceedings should be conducted by a stationary
Magistrate. We do not say that the section might not be used
against persons eombining together for purposes of cheating and
bullying, but we think that in the peculiar circumstances of the
present case, every effort should have been made to prevent any
npnecessary hardship from the method of its application, for until
it was judicially proved that the accused parties were addieted to

* cheating or abetment of breaches of the peace, they were entltled

to consideration,

We set aside the orders of the District Magistrate and direct
hat the security bonds be cancelled.

Order aceordingly.



