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APPELLATE GIVIL.

Before Mr. Justice Fulton and Mr. Justice Cliandmarkm\

1903, SUBBAJI NAPiSIJSTH KULIvAENI (oeiginal DEFEND.iNT), Appeliakt, ??.
7?/w w Z»/;r  13. SHIDDAPA B IN  KALLYANAPA HUSBI ( o e i g i n a i  P l i i n t i f i ') ,

EesPONDKN'T.̂ -

Practice -S u it hy mortgagee on mortgage— "Plea hy defendant o f alsence 
of consideration—Plaintiff summoned as witness hy defendant to prove 
'aon-imymcnt o f eonsidci'ation— Non-appearance o f pkd n tif at Ju’ctring— 
Presumption ctrisiiicj from  such- non-appearance—Duty of parties to suit 
to come forward as witnesses -in their oiun case— Circular iVo. IffiO— Civil 
Procedure Coda { X I V  of lSS‘:i), section ISO.

A mortgagee sued Ins mortgagor for possession to 'whicli l\e was entitled 
nnder the provisions of the mortgage. The defecdant (mortgagor) admitted 
oxecution of the mortgage, and pleaded that he had received no consideration 
for the mortgage. The defendant summoned the plaintiff as a witness, intending 
apparently to support his case by cross-examining’ him as to the alleged considera­
tion. The plahitiff, however, did not appear, and the defendant himself did not 
go into the witness-box at the hearing. Under these circnmstances, the Court 
of first instance passed a decree for the plaintifP, holding that the inference which 
might he made against the plaintifE hy reason of his uon-appoarance would not 
supply the want of positive proof which the defendant was hound to give of his 
allegation that he had received no consideration for the mortgage. The lower 
Appellftto Court presumed from the absence of the plaintiff that liis accounts did 
i\ot contain entries showing tho pajinejit of consideration to the defendant, but 
held that such presumption did not relieve the defendant from the obligation of 
proving that no such consideration had been paid. It, tlierefore, coniirmed the 
decree. On second appeal,

Held, that the decree shoxUd be reversed and the ease re-tried. The plaintiff 
should have been compelled, if possible, to attend and give evidence and produce 
the mortgage-deed and accounts, and the defendant also should have given 
evidence on his own behalf and have submitted to cross-examination.

S ecoisid ap p ea l fro m  th e  d ec is ion  ot‘ T. W alker^ Districfc Judge  

o£ D h arw d v , con firm in g  th e  d ecree  p a ssed  b y  R ao Sdheb 

S h esh g ir i R am cb an d ra  K oppikar^ J o in t  S u b o rd in a te  Ju d ge of 

D hilrw dr.
S u it for p ossession  o f la n d .

T he d efen d an t h ad  m o rtg a g ed  th e  la n d  in  q u estion  -witli' 

poBsession to  th e  p la in tiff, an d  b y  a  lea se  ex ecu ted  on  th e  sam e
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d a y  as tlao uiorfcgage-deed th e  p la in tiff  (m o rtg a g ee ) leased  tlie  __
la n d  fo r  a te rm  to  th e  d e fe nd an t (m o rtg a g o r) . •Subbaji

T h e lea se  h a v in g  exp ired , th e  p la in tiff  (m o rtg a g ee) n o w  su ed  S h i b d a i m , 

for  possessiion u n d er  th e  m ortgage.
T he d e fen d a n t ad m itted  th e  ex ecu tio n  b o th  of th e  m o rtg a g e  an d  

th e  leasDj, b u t a lleg ed  th a t he h ad  received  n o  co n sid era tio n  fo r  

th e  m o rtg a g e  from  th e  p la in tiff.
T h e  d efen d a n t sum m oned  th e  p la in tiff a s a w itn ess; b u t th e  

p la in tiff d id  n o t appear. T h e  d o fen d au t d id  n o t h im se lf  g o  in to  

th e  w itn e s s -b o x , and , ex cep t h is  o w n  s ta te m e n t in  th e  w r itte n  

sta tem en t, th e  d e fen d a n t had no ev id en ce  to  p ro v e  ab sence o f 

con sid eration  for  th e  m o rtg a g e .
T he Su b ord in ate  J u d g e  p assed  a decree in  p la in t i f f s  favou r.

A s regards plaintiff^s non-appearance as a  w itn e s s , he said  :

DefeiiAaiit applied for prosasses fof pltiuitiffi and another witness, hut they 
have failed to appeal’, though all the court;ive-processjs allowed, hy la,w wore 
exhausted for seeuring their uttonclance- Defondnut now asks the Court to dociJc 
tho case against plaintiff and apply section 120 of the Civil Procedure Code. I 
don’t think the section is applicable under the eiroumstances. PhiintiiS -svas cited 
as a witness and failed to appear. The section applies to easos where a pleader 
fails to aiiswer a material question and is ordered, hnt fails, to prodnee his party.
Even then absence of lawful excuse ■would be necessary. The default on paxt of 
plaintitf would justify an adverse inference to be dravrn ag'ainst him. But the 
only one admissible under the circiuustances is that plaintifi’s books might not 
contain entries relating to tho bond sued on* B\it i>laintift; might not be keeping' 
any books at all and laig-M have lent the money without entering the amotint 
in them. No amount of adverse inference can supply tho place of positive proofs 
■which defendant is bound by law to furnish to support his allegation that ho 
passed the doennients without receipt of cousidei-atlon.

O n a p p ea l, th e  D is tr ic t  J u d g e  confirm ed  th is  decree. H e
o b s e r v e d :

It is true that plaintifi: did not appear with his accounts, and I  presume that 
the accounts -vvould not show entries of the money paid on this mortgage. But 
this is not conclusive. The burden of proving' tho honds to be hollow rests on 
defendantj and the ahsenee of entries in plaintiS’s accounts is not eno’’ “‘h to 
discharge it.

D efen d a n t appealed to  th e  H ig h  C ourt.

IL C, Coyaji for  ap p e lla n t (d efen d an t) i— T h e  tr ia l in  th is  ease  
is  d e fe c t iv e . I t  is  tru e  thej^ii'rd'eri la y  in  th e  first in s ta n c e  u p o n
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___  u s to prove w ant o f  con sid era tion . W e  a|Dplied to  th e  C ourt to
SuauAji tak e th e  m easures prescribed  b y  sec tio u  168 o f th e  C ivil Procedure

iSuxDDAiM. ^ o d e  ( X I V  o f 1882 ) to  com pel th e  p resen ce o f p la in tiff. W e  also
d id  w h a t w e  cou ld  to com p el th e  p rod u ction  o f plaintiff^s books 

of account. B u t  h e  did n o t  appear and  d id  n o t  produce h is  

books. E v e r y  p resu m p tio n  should^ th ere fo re , h a v e  b een  m ade  

against h im . U n fo r tu n a te ly  th e  d efen d a n t w a s  n o t  a d v ised  to  go  
in to the w itn ess-b o x . I n  th e  mofussil^ p arties  gen era lly  abstain  

from  com in g  forw ard  as w itn esses  on  th e ir  ow n  b e h a l f ; th e  

in q u iry  b efore  th e  C ourt o f first in s ta n ce  h a d  en d ed  som e m onths  

before th e  C ircular w ith  regard  to  th a t  p ra ctice  w a s  issu ed ,

(1) Circular No. 1750; dated 13tli September̂  1900 :

Bomdayf, 13th Septemler, 1900,

Sib ,—It appears (from tlio records iiiid proceedings iu cases coming before tlieir 
Lordsliips the Honourable tlic CLief Justice and Judges iu appeal, revision and other­
wise) that iu the niajority of original siiits the pai'tios abstain from coming forward as 
witnesses on their own bohalf to substantiate, by their own personal evidence on solemn 
affii'nuitiouj the statements of fact ou which they respectively ask the Covxrt to give 
judgment iu their favour. At the same time it is the invariaVile practice for a party 
to call as his own witness his opponent in the case.

2, This pracfcico does not apjiear to be coudiicive to the ends of justicc and is 
therefore not one which deserves to l,c encouraged or couuteuauced by the Courts.

3, It is true that it is always open to either party to call his adversary as a witness, 
and that it is competent to the Court under sectiou 6G of the Code of Civil Procedure, 
to require the personal attendance of eitlicr or of both of the parties. Eut the fact 
that their appearance may l,u so enforced does not affect the objectious which 
manifestly arise to the disposal of questions depending ou allegations of fact whieh 
the parties relying thereon are reluctant to support by their own evidence.

4. In England and on the Original Side of the High Court, the non-appearance 
in the witness-box of a party iu support of ihis own allegatiou of-facts within, his. 
own I,non-ledge would ordinarily be regarded, iu the ubsenee of some satisfactory 
espliination, as throwing great doubt ou the, lotut fulos of his case, and it is 
obviously undesirable that litigauts should thua shirk responsibility and evade cross- 
examination.

5. I am therefore directed to state that their Lordships are of opinion that the 
attention of Subordinate Judges, and indeed of all Judges dealing as Courts of first; 
iustaiice witli ci\ il suits, tihould be drawn to the objections which exist to the practice,, 
referred to which seems almost exclusively coufiucd to this Presidency.

C. It is hoped that by a jv^dicious exertion of iulluence as well as by example, you, 
luay be able to impress on such officers withiu your district the desu’ability of; 
discouuteuaucing the tendency, of the local bar in the conduct of suits to. keep their,, 
respective clients in the back ground instead of offering them, as a matter, of course, , as 

‘\vituess'ei3 to depose to such facts iu issue as arc withiu their liuowledge.
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Skamrav Viilial fo r  respoiidenfc (p la in tiff) :— T h e “burden o f 1901.

proof ev id en tly  rested  on  th e  d efen d an t. H e  d id  n o t go in to  th e  Suhba.u

w itn e s s-b o x . T h ere was^ th erefore, n o  w nsonnd or im proper .SaiuiJArA.
exerc ise  o f  d iscre tio n  on  th e  part o f th e  S u b ord in a te  Ju d ge  in  

re fu s in g  to  ta k e  fu r th er  coercive action  to  com pel th e  a tten d a n ce  

o f th e  p la in tiff.

I ’uLTOis’’, J . W e  th in k  th e  D is tr ic t  J u d g e  w a s  w rong m  

record ing an opin ion  as to  wliafc m ig h t be th e  elfecfc of th e  j>lain- 
tiff’s a cco u n t‘boohs i f  th e y  ^vere produced . T h ey  w ere  n o t before  
him^ and th e  reason, th erefore , th a t lie  g a v e  for  n o t eornp elling  th e  

atten d an ce o f  th e  p la in tiff and th e  p ro d u ction  of h is books is  un™ 
sonnd  in  law . I t  w as c lear ly  a ease in  w h ich  th e  p la in tiff  sh ou ld  

have been  compelledj, i f  possible^ to  a tten d  and g iv e  ev id en ce  and to  
produce h is  n jortgage-d eed  and  accounts so  th a t th e  m a tter  could  
h ave  b een  th o ro u g h ly  gone in to . T he d efen d an t sh ou ld , of coursc, 
h im self have g iv e n  ev id en ce  on h is o w n  b eh a lf , and  th e  o n ly  
excuse fo r  h is  n o t  d o in g  so is th e  ex is ten ce  o f th e  o ld  practice^
I'eprobated in  C ircu lar N o . 1750;, d a ted  I'3th Septem ber; 1900 , 
u n d er  w h ich , in  th e  m o fu ssib  ic w as n o t xisual for  p ersons to  g iv e  
evidence on  th e ir  ow n b eh a lf . T he ease  has n ot b een  p ro p er ly  

tr ied , and  th e  decrees o f th e  C ourts b a low  m u st b e  reversed  an d  

th e  case rem an ded  fo r  re -tr ia l to  th e  Subord inate J u d g e .
A t such  re-tr ia l th e  Subordinate J u d g e  sh o u ld  p o in t o u t to  th e ’ 

d efen d a n t th a t  h is proper course is  to  go in to  th e  w itn e s s -b o x  

to  p rove h is  a lleg a tio n s and  su b m it to  cro ss-ex a m in a tio n . T he

7« Tlioiigli uo pavt}" can Ve cowpi'Hed to I'umt* forward as ;i- v̂ltUL'ss on own 
liC-lialf, it iippoai's to tlieir Loi'l1sIu];j.s that in the ordiiiarj' luui of casen a Jxulgc wotild 
not exiioed bis fiiuctions, if at the outset he expi'essed thcj view that the parties to tha,
Htigatiou, ought ftiL'h to support his own ease hy his own testinionjr, and that ikihire 
in this vespect wonlil, in the aljseiicti of satisfactory * expliiuation, Le raattiir for 
Txufavom'able coinineait. Tins, it must he understood, is merely tiuggestetl us a general 
rnk of conduct; its application iu particular eases must be determined by th'i .Judge 
in the exorcise of his discretion,

8, In this connection, too, I am directed to hriog to your notice soc'tion 143 of tlio 
Evidence Act, nndor which an absolute discretion is vested iu the Court to parnnt or 
forbid the cross-esamination of a witneiss, whether he be an opponent in the litigation 
or not, so that no party is eiititled as of right to cross-examine au oppoiient called as 
a witness by him., It is thoxight that a stricter observance of the provisions of thia 
scction will help towards the end in view.
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1901,

STrBBAJI
V.

Sh i d d a p a .

p la in tiff  on h is  side sh ou ld  ta k e  a s im ila r  cou rse  ; b u t i f  e ith er  

party  fa ils  to  do so  and  th e  o tber p arty  w ish es to  c a ll h im , every  

p ossib le  effort should  b e  m ad e to  com p el a tten d an ce. H ere th e  

defen d an t w ished  for  th e  p la in tiff’s ev id en ce  and ask ed  for th e  

attach m en t o f h is  p rop erty . N o  go o d  reasons are a ss ig n ed  b y  th e  
Subordinate J u d g e  fo r  r e fu s in g  h is  r eq u est , an d  th o se  g iv e n  b y  

the D istr ic t J u d g e , as ab ove p o in ted  ou t,-ap p ear  b ased  on a m ere 
conjecture of w h a t th e  accou n t-b ook s m ig h t con ta in . C osts to  

abide tk a  i^esult.
Decree reversed and case remanded.
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JDefbre Mr, Judice R ussell; and, on appeal, hcfuro &lr L. 2L Jcnhins,
Chief Justice, and Mr. Justicv Groivc,

EUSTOM tJAMSllED IRANI (PiiTmoNER), Appellan'j;, w. 
H A R T L E Y  KENiTEDY, BESP02fDENT.=̂ =

License—Eating•lioiisc— Commissioner ofF oU ce—Discretion to refksa litmise— ; 
A ci JSLVIII o f  ISGG, sections 11 and 12~ConstriiciiQ7i-—S]peoifiG JRelief : 
Act I  o f  1877, section- 4S,

Tho petitioner applied to tlie Comiiu.ssioiier of Police of Bombay uuder sections
11 and 12 of Act X L V III of ISiiO for a licoiiso for an eatiug-lioiisc in a specified 
locality in Bombay. Tbe licenyo -vvas refused on the ground tliat no more shops 
of the description were vcquiretl in that locality. On petition to the High . 
Court under section 45 of the (Specific Relief Act (I of 1877),

Held, that undor .sections 11 and 12 of Act XL VIH  of I860 the Commis­
sioner of Police had no discretion to refuse the license.

T h e  resp ond en t w a s th e  C om m ission er  o f P o lice  in  Bombay^ 

and, under section s 11 and  12 o f A c t  X L V I I I  o f 1860^ w as the  

a u th ority  from  w hom  licen ses for  ea tin g -h o u ses  in  B om bay were 
to  be obtained. T h e  fo llo w in g  are th e  section s o f th e  A c t :

11. "Whoever in the towns of Oalcntta and Madras hati or keeps any hotel, 
tavern, punch-honse, ale-hoiTse, cirrak oi* toddy shop or place for the sale or 
consnmi)tion of g5.nia, chandul or other preparation o f opium, hemp or other 
intoxicating ding, plant or substance, or any eating-honse, colfee-hoiise, boardilJg- 
houses iodging-house or other place of public report and entertaiiiinenfc, wherein

In re Act I of 1877 5 Appeal No. 1178.


