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APPELLATE CIVIL,

Before My Justice Fulton and My, Justice Chandavarkar.

SUBBAJI NARSINH KULKARNI (0816INAL DEFENDANT), APPELLANT, 2,-
SHIDDAPA ®ivy KALLYANAPA HUSBI (orierNir PrLuoNTIry),
RESPONDENT.®

Practice - Suit by mortgagee on mortgage—Plew by defendant of  absence
of eonsidervation—Plaintiff summoned as witness by defendant fo prove
non-payment of consideration—Non-appearance of plaintiff at hyaeing—
Presumption arising Jrom such non-appecrance—Duty of parties to suit
to comr forweard us witnesses dn thelr own ense~—Qiyoular Noo 1750~—Civil
Procedure Code (XIV of 1882), section 120,

A mortgagee sued his mortgagor for possession to which he was entitled
under the provisions of the mortgage. The defendant (mortgagor) admittcd
exeeution of the mortgage, and pleaded that he had received no consideration
for the mortgage. The defondant summoned the plaintiff as & witness, intending
apparently to support his case by cross-examining him as to the alleged eonsidera-
tion, The plaintiff, however, did not appear, and the defendant himself did net
go into the witness-box at the hearing. TUnder these eircwimnstances, the Court
of fivst instance passed a decree for the plaintiff, holding that the inference which
might be made against the plaintiff by reason of his non-appeavance wounld not
supply the want of positive proof which the defendant was bound to give of his
allegation thab he had reeeived no consideration for the mortgage. The lower
Appellate Conrt presumed from the absence of the plaintiff that his accounts did
not contain entries showing the payment of consideration to the defendant, hnt
held that such presumption did not relieve the defendant from the- obligation -of
proving that no such consideration had heen paid.  Tt, thevefore, confirmed the
deerce.  On seoond appeal,

Held, that the decree should be reversed and the ease ve-tried. The plaintiff
shonld have been compelled, if possible, to attend and give evidence and produce
the mortgage-deed and accounts, and the defendant also should have given
evidence on his own bebalf aud have submitted to cross-examination.

Srconp appeal from the decision of T, Walker, District Judge
of Dhérwar, confirming the decree passed by Rdo Sdheb
Sheshgiri Ramchandra Koppikar, Joint Subordinate Judge of
Dhérwér.

Suit for possession of land.

The defendant had wmortgaged the land in questlon Wlth
possession to the plaintiff, and by a lease executed on the same

# Second Appeal No. 280 of 1901,
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day as the mortgage-deed the plaintift (mortgagee) leased the
land for a term to the defendant (mortgagor).

The lease having expired, the plaintiff (mortgagee) now sued
for possession under the mortgage.

The defendant admitted the execution both of the mortgage and
the lease, but alleged that he had received no consideration for
the mortgage from the plaintiff.

The defendant summoned the plaintiff as a witness, but the
plaintiff did not appear. The defendant did not himself go into
the witness-box, and, except his own statement in the written
statement, the defendant had no evidence fo prove absence of
consideration for the mortgage. ,

The Subordinate Judge passed a decree in plaintiff’s favonr,
As regards plaintiff’s non-appearance as a witness, he said:

Defendant applied for processes for pluintiff and anether witness, bhut they
have failed to appear, though «ll the coercives processes allowed by law: were
exhausted for seeuring their attondance. Defendiut now asks the Court to decide
the ease against plaintiff and apply section 120 of the Civil Procedure Code.
don’t think the section is applicable under the cireumstaness. Plaintiff was cited
s a witness and failed to appear. The section applies to cases where a pleader
{uils to answer a material question and is ordered, but fails, to produee his party,
Even then absence of lawful excuse would be necessary.  The defanlt on part of
plaintitf would justify an adverse inference to be drawn against him. Buf the
ouly one admissible under the cirenmstances Iy that plaintifl's’ books might not
contain entries relating to the houd sued one  But plaintiff might notbe keeping
any books at all und might have lent the money without entering the amount
in themn. No sount of adverse inference can supply the place of positive proof,
which defendunt 3s hound by law to furnish to supporh his allegation that he
passed the documents without receipt of cousideration. ‘

On appeal, the District Judge confirmed this decree. He
observed :

It i3 true that plaintiff did not appear with his accounts, and I presume thub
the accounts would not show entries of the money paid on this mortgage. But
this is nob conelusive. The hurden of proving the bonds to he hollow rests on

defendant, and the absence of entries in plaintiff's accounts is not enoveh to
discharge it. '

Defendant appealed to the High Court,

H. €. Coyaji for appellant (defendant) :—1I'he ‘trial'in, this case
ig defective. It_ is true’thej‘)ﬁra'eﬁ lay in the first instance Upoun
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us to prove want of consideration. We applied to the Court to
take the measures preseribed by section 168 of the Civil Procedure
Code (XIV of 1852) to compel the presence of plaintiff. Wealso

did what we could to compel the production of plaintif’s hooks

of account. But he did not appear and did not produce his

‘hooks. Every presumption should, therefore, have been made

against him., Unfortunately the defendant was not advised fo go

into the witness-box, In the mofussil, parties generally abstain

from coming forward as witnesses on their own behalf; the -
inquiry before the Court of first instance had ended some months

before the Civcular with regard to that practice was issued,®

(1; Circular No. 1750, dated 18th Seplember, 1900 ¢

Bombay, 15th Seplember, 1900,

8ie,—It wppears (from tho records and proceedings in cases coming' before their
Lordships the Honowrable the Chief Justice and Judges in appeal, revision and other-
wise) that in the majority of original suits the parties abstain from coming ‘forward as
witnesses on fheir own bebalf to substantiate, by their own personal evidence on solemn
affirmation, the statements of fact on which they respectively ask the Cowrt to give
judgment in their favour. At the same time it is the invariable practice for o party
to call as his own wituess his opponent in the case.

2, This practice does not appear to he conducive to the ends of justice and is
therefore not one which deserves to Le encournged or countenanced by the Courts,

3, 1t is true that it is always open to cither party to enll his adversary as o Witness;
and that it is competent to the Cowrt undwr section 66 of the Code of Civil Procedurs
to require the personal attendance of cither ov of Loth of the parties. But the fact
thet thelr uppeatance may Le so enforced does not affect the objections which
munifestly arvise to the disposal of questions depending ou allegations of fuct which
the parties relying thercon are rductant to support iy their own evidenee,

4. In England and on the Original Side of the High Court, the non-appearance
in the witness-box of w party in snpport of his own allegation of facts within his.
own Lnowledge would ordinarily he regarded, in the ahsence of some satisfactory
explanation, as throwing great doubb on the Zend jfides of his case, and it iy
ohviously undesirable fhat litigants should thus shivk responsibility and evade cvoss-
u;.muuu.tlou

5. T am therefore divected to state that thelr Lordships are of opinion that the
uttention of Sukordinate Judges, and iudeed of all Judges dealivg as, Courts of fivst,
mut‘mcu with ¢ivil suits, should be drawn to the objections which exist to the 1)mcti(e
veferred to which seems almost exclusively confined to this Presidency.

G. Tt is hoped that by o judicious cxertion of nfluence as well as by esample,  you
wwy be able to impress on such officers within your district the desirability of

discoqntenancing the tendency of the local Lar in the conduet of suits to lfeep their
respective clients in the back ground instead of offering thew, s o matter . of conrse, né
wituesses {o depose to suchi facts fu issue us ave within thelr knowledge
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Shamray Vithal for vespondent (plaintiff) :—The -burden of
proof evidently rested on the defendant. He did not go into the
witness-box, There was, therefore, né nnsound or improper
exercise of discretion on the part of the Subordinate Judge in
refusing to take further coercive action to conpel the attendance
of the plaintiff,

Furrox, J.:—We think the District Judge was wrong in
recording an opinion as to what might be the effect of the plain-
tiff’s account-books if they were produced. They were not before
him, and the reason, therefore, that he gave for not compelling the
attendance of the plaintitf and the production of his books is un=«
sound in law, Tt was clearly a case in which the plaintiff shonld
have been cowpelled, if pogsible, to attend and give evidence and to
produece bis mortgage-deed and accounts so that the matter could
have been thoronghly goneinto, The defendant should, of course,
himself bave given evidence on his own behalf, and the ouly
excase for his mot doing so is the existence of the old practice,
reprobated in Circular No, 1780, dated 13th September, 1000,
under which, in the mofussil, it was not usnal for persons to give
evidence on their own behalf, - The case has not been properly
tried, and the decrees of the Courts bzlow must be reversed and
the case remanded for re-trial to the Bubordinate Judge,

At such re-trial the Subordinate Judge should point out to the
defendant that his proper couvse is to go into the witness.box
to prove his allegations and subwit to cross-examination. The

7. Though no party can be compelled to come forward as o witness on Iis own
Lehalf, it appears to their Lovdships that in the ordivary von of cuises o Judge would
not exceed his funetions, if at the outset he expressed the view tlat the parties to the
litigation onght cach to support his own case by his own testimony, and that failure
in this vespect would, in the ahsence of satisfactory  explauation, Le matter for
wnfavourable comment.  This, ¥ must he wadersiood, is werely sugaested us o general
rule of conduct; its application in particular cases mush be determined by the Judge
in the exercise of his diseretion,

&  Tn this connection, toa, T am directed to Lring to your notive section 142 of the
Evidence Act, under which.an absolute discretion is vested in the Couwrt to parmum or
forbid the cross-examination of a witness, whether ke be an opponent in the litigation
or ntot, so that no party is cutitled as of right to cross-cvamine an opponent called as
a witness by him. It is thought that a strieter observance of the provisions of fhis
scetion will help towards the end in view. ‘
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plaintiff on his side ghould take a similar course ; but if either
party fails to do so and the other party wishes to call him, every
possible effort should be made to compel attendance. Here the
defendant wished for the plaintiff’s evidence and asked for the
attachment of his property. No good reasonsare assigned by the
Subordinate Judge for refusing his request, and those given by
the District Judge, as above pointed out, appear based on a mere
conjecture of what the account-books might contain. Costs to
abide tha result.

Decree reversed and case remanded.

ORIGINAL CIVIL.

Before Mr. Justice Bussell 5 and, on appeal, befure Siv Lo H, Jenkins,
Chief Justice, and Mr. Justics Crowe,
RUSTOM JAMSILED IRANT (Purirtoner), APPELLANT, 4,
HARTLEY KENNEDY, Responpmyr.®

December 20, Liceitse—Futing-house—~Commissivier of Police— Diserction to refise license—

Aot XTVIIL of 1866, scetions L1 wnd 12— Construction—=Speeific Relief
Act T of 1877, section 45.

"'ho petitioner applied to the Cormissioner of Poliee of Bowbay under sections
11 and 12 of Act XLVIIT of 1860 for a liccuse for an eating-house in a speciﬁedﬁ
lbcality in Bombay., The license was refused on the ground that no more shops
of the description were vequived in that locality. On petition to the High
Court under section 45 of the Spesific Relief Aet (I of 1877),

Held, that under sections 11 and 12 of Act XLVIIL of 1860 the Commis-
sioner of Police had no diserction to refuse the license.

Tur respondent was the Commissioner of Police in Bowbay, ‘
and, under sections 11 and 12 of Act XLVIIT of 1860, was the -
authority from whom licenses for eating-houses in Bombay were
to be obtained. The following are the sections of the Act:

11. Whoever in the towns of Calentta and Madras has or keops any hiotel;
tavern, puneh-house, ale-house, arrak or teddy shop or place for the sele or
consuuption of ghnje, chandul or other preparation of opium, hemp or other
intoxieating drug, plant or substance, or any cating-house, coffee-house, boarding- -
house; Jodging-house or othex place of public resort and entertainment, whevein

% In ve Ack T of 1877 3 Appeal No. 1178,



