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Defore B Justice (’andz; and Mp. Justice Irulton.

1902, CITAMAR TIARU DATMEL (oRIGINAL PLAINTIFE), APPELLANT, »,
,7“,37,,1, 7 11 WASAT (ortgivat DrerNpant), REsroNnmixe®

S Widow—Reemurriafe-—Inferitance—~Succession to a soi of fivsé marriuge not-
withstamding resmnrpiage—ILimbe TWidows Re-wmarriage Ael (XVQ/"IR;?(;),
seetions B, T
The widow of n Tindn married a second time. Subsequently to her re-
marriage lher son by her first marriage died childless.
Beld, that she was entitled to sueceed to hig property notwithstanding hep-
Ye-INArTiage.

SrconDd appea) from’the decision of Rdo Bahddur V. V, Phadke,
Acting First Class Subordinate Judge, A.TP., at Thina, reversing
the decres passed by . F. Reeo, f:aubordinnte Judge of
Dassein,

The defendant Kashi was the widow of one Sakur, a 1lindu
of the Chamar caste, who died aliout the year 1890, leaying a son,
Avjun, who suceceded to his property.

In 1893 the widow Kashi (khe defendant) married a soeond time,

In April, 1900, Arjun dicd childless and Kashi (defendant) took
possession of his property,

Tn July, 1900, the plaintiff, a first cousin of Sakur’s, Gled b 11.*11
suit, claiming the property and contending that Kashi was not.
enbitled to suceced by reason of her re-marriage

The Court of first instance decreed the suit in plaintiff's favonr:

on the following grounds :

Defondant having ro-marvied is eivilly dead so far as her inheritanee fo the
properby of her fivst Imshand is concerned. This is the general Hindu view,
Tor the defendant it hag heen contended {hat Aet X'V of 1850 and the ease of
Akopa v, Bopeani, veported in 11 Calentta Weokly Reporter, page 82, give ey
preferential right, No doubt these anthorities fully snpport defendant’s con:-
tention. Bub it appears that subsequently the Cileutba High Court Whmh
desided Akora v. Doreant caxne to a differont conelusion, Not only the ("Lleuttﬂg”
High Court, hut even the Bombay and the Madras High Courts came to the'
same conclusion “{hat all the rights and interests wlhich a widow may have in/
her decoased hushand’s praperty shall wpon her re-marrisge cense and determiné;

# Seeend Appeal No, 490 of 1001,
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as if she had then died'—véde I, T B 24 Bow p. 93, Punchape vo Sengan-
Dasavi.  In this ease it was held thab a widow, after her re-marringe, could not
give in adoption her son by her first husband. In Fithe v, Govinde (1. L. R,
22 Bom. p, 821) it was held that the property inherited by a widow from her
son was forfeited by her re-marriago. The present suit Is a converse sase that a
widow affer re-marriage may inherit her son’s preperty by ler first husband.
If according to Tithw v. Govinda a widow forfeits the property which she has
already inherited from her fivst hnsband or his son by her, on the score of her
subsequent ve-marringe, it is not understood wh ¥ a widow who has already re-
married and is thereby civilly dead in her fivst husband's family, <hould inlerit
subsequently, ¢.., affer her ve-marriage, the property of her first husband or his
son by her. In my humble opinion subsequent forfeitare may be a havdship
and may De relieved against, but allowing subsequent inheritance is simply
revolting to the Hindn idess. Subsequent forfeiture has been distinetly ruled
in the two cuses quoted above.  If so, suhsequent inheritanee must not he allovw-
ed on the same grounds.

It is argued for the defendant that Alere vo Borcani was fally concurred in
hy the Bombay High Court in the {wo eases aforesaid. T do no$ think it.is so.
For in I, L. R, 24 Bom, p. 94, it is simply said that  her right to succeed
as heir to her deceased son ey be justificd In I, Lo I 22 Bom. p. 329,
it is simply said that the Caleutta Cowmt did not notive Abore v. Boreani whils
coming to a different conclusion in subsequent cases. In Qnkar’s ease (P. J.
for 1887, page 230) the Bombay High Cowrt held that a widow's re-marriage
amounted to her eivil death, and it operated fo the forfeibure of interests in
possession as also in respect of rights ofi/l warendised. If so, it Is quite clear
that the Bombay Hizh Court is mot going to follow dkere v. DBoreani.
According to Hindu customs, when a widow performs pif, her husband’s
relations succeed to her husband’s estate. If so, how could such a widow
nfter pdt suceeed to the same estate? Under all there cireumstances I mmst
find for the plaintiff.

On appeal, the lower Appellate Court reversed this decree and
decided the suit in favour of defendant, recording the following
judgment:

Section 2 of Act XV of 1855 only provides that on marrisge ‘all rights
and interésts, whieh any widow may have by way of maintenance, or by
inheritance to her husband or to his linenlsuccessors......shall cease and deter-
mineg as if she then died.” The Culeutta High Comt, ina Full Bench ruling
(4Fora v. Boreani, 11 Caleutta Weekly Reporter, page 82), has held that that
section applies to rights and interests which the widow actually possesses at
the time of the re-marriage and not to those that would be subsequently
aequired. Thus a widow who re-marries after suceeeding te her decensed
(son) would De deprived of the heritage, but & Widow who marries hefore
the death of her son can smeceed to his estate, The plain language of the
section justifies this construebion.
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The lower Court is not eorreet in saying that the Calcutta, Madras and
Bowbay High (Uourts have come to a different conclusion. T have notfound
any decision of the Calculty or Madras High Court having decided in g
manner contrary to the deeision of the Caleutta High Court mentioned abova,
The poink wag not referred to at all in the ecase of Vithu v. Gorinda
(I. I. R. 22 Bom. p. 321). In the case of Panchapa v. Sunganbasayy
the point was incidentally referred, but no definite opinion was expressed.
The case of Omlar (P. J., 1883, p. 80) does not refer to the point at all,
Qo then the result is that defendant is the heir of her deceased son, -

Tt is of course s great anomaly that, whilst on the one hand & widow
is obliged to give up property to which she has actually succeeded as sopn
as she conbracts & re-marrviage, she should be at liberty to succeed as heiress
to her son if he died after her re-marriage. But the law has evidently
eroated the anvmaly and the remedy must be in getting the law amended.

T may as well notice here another defect which I have found in the law.

By section 2 a widow loses all her rights and interests by way of inherit.
ance to her hushand or to his lincal successors. The term lineal successops
of course means tho descondants and heivs of the hushand and does not
includo the father, brothew, or other collaterals of the husband. Now itisa
well known principle that under certain contingencies a daughter-in-law takes
the estato of her deceased father-in-law or the widow of a supinde takes
the estate of n deceased sapinda. If, then, a widow having so inherited an
estate from o father-in-law or o sapinde chooses to re-marry, she will not be:
deprived of the property inherited byher, as section 2 would not apply to’
Ley case. I nobico this civoumstance, that if this case goes in appeal before
the High Court, that Court may see whether the law reguives to be amended,.
Tortunately few such cases can avise, but the law should not continue to
create a hardship.

Plaintiff appealed to the High Court.

G. 8. Mulgaonkar for the appellant (plaintiff) :—The defendant
Kashi, by contracting a re-marriage, is disqualified from succeedmg
to hev son by her first marriage, as on her re-marriage she ceased
to be his mother: sce Hindu Widows’ Re-marriage Act (XV ‘of
18:0), section 2; Khushedl v. Rani® By her re-marriage &
female severs all her conuection with the family of her firsh.
husband. She ceases to be a sepinda in that family, which is an
essential condition for a female to suceeed. :

The Hindu Widows' Re-marriage Act (XV of 1856) is silent as
to the position of widows as heirs after re-marriage, Section &
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of the Act deals only with subsequent re-marriage. Section 8
cannot refer to her position in her first husband’s family : it refers
to the family of her second husband: see d&ors v. Boreani,V
Fithe v. Guyind2» Further, this Act is only an enabling Act.
It validates marriages of widows and legitimatizes children born
of their re-mmarriage. In other respects the Act does not alter
the gencral Hindu Law. Under Hindu Law, a widow on her
re-marriage became an outcaste and her subsequent issues were
considered illegitimate. It was to alter this that the Act was
passed : see remavks of Wilson, J., in Aaetungini Gupta v, Ram
Button Roy.®

The only case on the point is Akera v. Boreani® We submit
this case is not a binding authority., The judgment gives no
reasons and the Judges merely construed section 2 of the Hindu
Widows” Re-marriage Act (XV of 1858). They did not consider
the status of a re-married widow under general Hindu Law.

V. G, djinkya for the respondent (defendant) was not called
upon. '

Caxoy, J. :—~The anomaly pointed out by the lower Appellate

Court is obvious, at least in cases in which the son dies during
minority ; but it seems to us impossible to avoid the clear language
of sections 2 and & of Aet XV of 1856 as shown by Peacack, C.J .,
in dkora v. Boreanil® We cannot find in the numerous cases
relating to the Act XV of 1856 any expression of opinion
contrary to the view taken in the above noted Calcutta case.
The words “rights still to Dbe realized” in the decision of this
Court in Omkar’s case®™ vefer to the right which was vested in
the widow, 4.6, the right to execute the decree which had been
passed in the joint names of Omkar and the widow. We must
confirm the decree with costs,

Deceres confirmed.

(1) (1868) 2 Beng, L. R. (A, G/ T p. 204, (3 (1891) 19 Cal. p. 291,
(2 (1896) 22 Bom, p. 331 . (& (1868) 2 Beng. L. B, ot p. 199,
. (%) (1883) P. J. p. 280
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