
APPELLATE OIYIL.

Jjifore M)\ Judice Oa-nchj and M r. Jusiicc Fulton,

1903. ' G]TAi\r,A.R TIARTT PAXMEL (oniGWAL riAiNTiFi?), Am'eliaxt,
Jn)iuar^2\. Iv A S m  (originai. T>E;PEKI)ANT), EESrONDEXT.'-'

Wi<hw-—J?e«iiianitige---'IitIicritance-~-Sitccessio7i to a of frst marringe. Hoi-'
mt7t̂ t(unU'}}(/ re-nni)'rla(io~IIindn Jfldow.̂ -’ Se-marrkuje A.ei {XT of 185a\ 
î eatioiif! 3, /7.

Tlie •vt'ido’w' o£ n. Tlintlii inarriecl a second time. SuLseqnently to lier re- 
marriago lier son by her Urst marriage died diildlcss.

EdcU tbat slio ivas entifcled to succeed to his property notwithstanding hep 
I'e-marrlage.

SEf!ONB appeal f r o n /th o  d ecision  o f R ao B ahild iii' Y . V . P hadkoj 

A ctin g  F ir s t C lass S u liord in a te  Jiidgo., A. a t T haiia , reversin g  

th e  decree passed  b y  E . F . llego^  B u b ord in ate  J u d g e  oi* 

Ba.ssein.

T he d efen d a n t Kafjlii w as t1io \v id o w  of ono Sak m ’j a H in d u  

of tlie  C liam ar caste^ w lio  d ied  a b ou t fcb.e year 1890^ lea v in g 'a  sony  

Arjun^ w h o  su cccedcd  to  h is  p ro p erty .
In  1893 tlio  w idow  K a sh i (th e  d e fen d a n t) m arried  a socond tim e . 
In  A.pril^ 1900^ A r jiin  d ied  ch ild less and K ash i (d efen d a n t) took  

possession  o f hia p rop erty .
I n  J u ly , 1900 , th e  plaintiff^ a first cou sin  o f Sakur^s, filed  this 

su it, c la im in g  th e  p ro p erty  and  c o n te n d in g  th a t  K a sh i \Yas npti 
en titled  to  su cceed  b y  reason  o f h er  re-m aiT iage.

T he C ourt o f first in s ta n ce  decreed  th e  su it in  phiintiff^« fnAT-nur 

on the fo llo w in g  grou n d s :

Defendant having I'o-married is civilly dead so far as hoi’ inhoi-ii'inoe to tW, 
propcity of hei' fii'st hnshand is concorncd. Tliis is (.ho general Hindu view. 
■J'̂ or the defendant it has been contended ik it Act X'V of 185f) and th« case of 
Alcora v. J3orcami, reported in 11 Calontta Wcoldy .Reportoi’, page 82, gi-s o hoi 
preferential right, No doubt these anthorities fully support defendant’ con 
tention. But it appears that snb,so(]_uontIy the Calcutta High Court ■\dach 
decided Alcora v. Borcani carno to a diri’cront conclusion. Not only the OalcuttT. 
High Court, but even the Bombay and tlio Madras High Courts came 1 o ihc 
SiVne condnsion ‘ that all the riglit.'i and interests which a wido-vv may Im o in 
her decoasod husband’s property shall ii]ion her re-marriage cea.sc and detnnimc
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as if she had than d i e d I .  L. E. 21 Bom. ]>. 93, FanelmitaY, 8anga%-' 1002,
hasava. In tbis case it -was held thai a widow, after her re-marriaige, oould not
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give in adiiiitiun her son by her first husband. In Vitim v. G-ovinda (I. X. E . Hae^^ 
22 Bom. p, 321) it was held that the property inherited by a widoi\'' from her 
son was forfeited by her ie-niariiago. The present suit is a converse «ase that a 
widow after re-raarriage may inherit her son’s property by hei’  first husband.
I f  aecoi’diijg to VifJm y . Gomnda- a widow forfeits the property 'whieh she has 
already inhei’ite i from her first hasbund or his son by her, on the score of her 
subsequent re-marriage, it is not mider,stood why _a v/idovv'- who has already re
married and is thereby civilly dead in her first husband’s family, slionld iiilierit 
.subsequently, i,e., after hey re-marriage, the property of hca* first hiishand or his 
vSoii by her. In iriy hu,mble opinion subsequent forfeiture may be a hai'dship 
and may be relieved against, but allowing subffequent inheritance is simply 
revolting to the Hindu ideas. Subsequent forfeiture has bec-ii distinctly ruled 
in the two cases quoted above. If so, siil)Si'>qnent inheritance lunst not he allow
ed on the same grounds.

It is argued for the defondant thiit Al'ora v. JB&miui vras fully concurred in 
by the Bombay High Cniirfc in the two eases aforesaid. I  do not think it is so.
For in I. Ii. R. Bom. p. 94, it is simply said that ‘ her right to succeed 
nf! heir to her deceased sou nuij/ he jndifmh' In I. L. R. 22 Bom. p. 325), 
it is simply said that the Calcntta Coui't did not notice Akora v. Boreanl while 
coming to a different oouclusion in subsequent cases. In Omhars case (P- J. 
for 18S7, page 230) the Bombay High Cow't held that a widow’s re-marriage 
amounted to her civil death, and it operated to the forfeiture of interests in 
possession as also in respect of righi'  ̂ v.nrealimt , I f m, it is quite clear 
that the Bombay High Court is not going to follow J .iom  v. Boreani.
Recording to Hindu customs, -when a widow performs her husband’s 
relations succeed to her hnsband’s estate. If soj liow could such a widow 
sitiGv p<H succeed to the same estate? Under all these cireuinstances I must 
find for the plaintiff.

Qia. appeal, t l ie  lo w er  A p p e lla te  Court reversed  fcliis d ecree  and  
decided  th e  su it  in  fa v o u r  of defendant^ record in g  t l ie  fo llo w in g  
ju d g m en t;

Section 2 of Act X V  of 1836 only provides that on marriage ‘ all rights 
and interests, w ĥioh any widow may have by M’ay of maintenance, or by 
inheritance to her husband or to his lineal successors...... ,sh.'ill cease and deter
mine as if she then died.’ The Oalcutta High Courtj in a Full Bench ruling 
(AJ:ora v- B o r e a n i , ! !  Calcutta Weekly Eeporter, page 82), has held that that 
section applies to rights and interests which the widow actually possesses at 
the time of the TQ-mai-riago and not to those that would be subsequently 
acquired. Thus a widow who le-inarries after succeeding to her daeettsed 
(son) vJould be deprived of the heritage, but a widow who marries before 
the death of her son can succeed to his estate. The plain, language of the 
section justifies this constntctiou,
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1902. The lower Court is not correct in saying tliat the Calcutta, Madras and
Bombay Higli Courts have coma to a diffprent conclusion. I  tave notfonnd 

'h a e t t  any decision of tlie Calcutta or Madras High Court having decided in a
 ̂ manner contrary to the decision o f the Calcutta High Court mentioned above.

The point was not referred to at all in the case of Vithi v. Govinda 
(L L. E. 22 Bom. p. 321). In the case of Pancltapa v. Sanganhasava 
the point was incidentally referred, but no definite opinion was expressed. 
The case of Ond:ar (P. J., 1883, p. 80) does not refer to the point at a^. 
So then the result is that defendant is the heir of her deceased son.

It is of course a great anomaly that, -whilst on the one hand a -widow 
is obliged to give up property to which she has actually succeeded as soon 
as she contracts a re-mairiage, she should be at liberty to succeed as heiress 
to her son if ho died after her ro-niarriage. But the law has evidently 
created the auojualy and the remeily must be in gettincf the la-?r amended.

I  may as well notice here another defect vjhich I have found in the lav?. 
By section 2 a widow loses all her rights and interests by way of inherit

ance to her husband or to hii3 lineal S7ic.cessors. The term lineal successors 
oi‘ course means the descendants and heirs o£ the husband and does not 
include tlie father, brother, or other collaterals of the husband. Now it is a
well Icnown priuciple that under certain contingencies a daughter-in-law takes 
the estate of her deceased father-in-law or the widow of a sapinda takes 
the estate of a. deceased sapinda. If, then, a widow having so inherited an; 
estate from a father-in-law^ or a sapinda chooses to re-marry, she -will not be: 
deprived of the property inherited by her, as section 2 would not apply to 
her case. I  notieo this circumstance, that if this case goes in appeal befoi-e 
the High Court, that Court may see whether the law requix’es to be amended. 
I'orfcuuately fe-w such cases can arise, but the law should not continue to 
create a hardship.

P la in tiff  appealed  to  th e  H ig h  C ourt.

G, 8. Mulgaonltar for  th e  a p p e lla n t ( p l a i n t i f f ) T h e  defendant; 

Kashij b y  con tractin g  a rG-marriage, is  d isq u a lified  from  su cceed in g" 
to her son  b y  h er  first marriagOj as on  her re-m arriage she ceased! 

to  be h is  m o th er : see  H in d u  W id o w s’ R e-m a rr ia g e  A ct (X V  o l  

I8c6) ;  section  2 ;  Khishali v . JxaniŜ  ̂ B y h er re-m arriage a  

fem ale severs a ll h er com iection  w ith  th e  fa m ily  o f her firM' 

husband. S h e ceases to  be a sa'pinda in  th a t  fa m ily , w h ich  is  an, 
essen tia l condition  fo r  a  fem a le  to  su cceed .

The H in d u  W id o w s’ llc -m a rr ia g e  A c t (X V  of 1 8 5 6 ) is  s ilen t as, 

to  th e  p ositio n  of w id o w s as h e ir s  a fter r e -m a rr ia g e . Section. 2;
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o f th e  A c t  d ea ls o n ly  w it l i  su b seq uent re-m arriage . S ectio n  8  390-2*

cannot refer  to her p osition  in  her first h u sb an rrs fa m ily  : i t  refers Cn.isiAu

to  th e  fa m ily  o f h er  second h u sb an d : see  AAora v . Bore.anl̂ ^̂
Vitliu V. QmindxP̂  ̂ F u r th er , th is  A c t  i s  on ly  a ii en a b lin g  A c t. Easbi.
I t  T alidates m arriages o f w id ow s and leg itim a tizes  ch ildren  born  

o f th eir  re-m arriage . I n  o th er  respects th e  A c t d oes n o t  a lter  

th e  general H in d u  L a w . U n d er  H in d u  L a w , a w id o w  on  h er  

re-m arriage b ecam e an  ou tcaste  and h er  su b seq u en t is su es  w ere  

considered  illeg itim a te . I t  w as to  a lter th is  th a t  th e  A ct w as  

passed : se e  rem arks o f Wilson^ J., in  Matmir/ini Gu-jita v . Ear/i 
Rutton

T he on ly  ease on  th e  p o in t is  Akora v . BoreaniM'̂  W e  su bm it 
th is  case is  n o t a  b in d in g  a u th o r ity . T he ju d g m e n t g iv e s  no 

reasons and  th e  J u d g es  m erely  con stru ed  section  2 o f th e  H in d u  
W idows^ R e-m avriage A c t (X V  of 1 8 5 6 ). T h ey  d id  not consider  

th e  sta tu s  o f a  re-m arried  w id ow  un der g en era l H in d u  L aw .

V, G. Ajinhja for th e  resp on d en t (d efen d an t) w as n ot ca lled  
upon.

CandTj J . ; ^ T h e  an om aly  poin ted  o u t b y  th e  lo w er  A p p e lla te  

Court is  obvious^ a t  lea st in  ca ses in  w h ich  th e  son  d ies  d u r in g  

m in ority  ; b u t i t  seem s to  u s im p ossib le  to  avoid  th e  c lear la n g u a g e  
o f  section s 2 and  5 o f  A ct X V  of 1856 as sh ow n  b y  P eacock , C.J. j  

in  Akora v . BoreaniM'i W e  cannot find  in  th e  n u m erou s cases 
re la tin g  to  th e  A c t X V  o f  1856 a n y  e .sp ression  o£ op in ion  

con trary  to  th e  v ie w  ta k e n  in  th e  a b o v e  n oted  C a lcu tta  case.
T h e  w ord s r ig h ts  s t i l l  to  be rea lized  in  th e  d ec is ion  o f  th is  

C ourt in  Omharh aasê ''̂  r e fer  to  th e  r ig h t  w h ich  w a s  v e ste d  in 

th e  w idow j i.e., the r ig h t  to  ex ecu te  th e  d ecree'w h ich  had  been  

passed  in  th e  jo in t nam es o f Omkar and  th e  w id o w . W e  m u st  

confirm  th e  decree w ith  co sts . •

Decree coiifirmed,

(1) (1868) 3 Beng. L. E. (A. C, J.) p. 20i. (3) (1891) 19 Cal. p. 291.
(2) (1896) 22 Bom. p. 331. . (i) (186S) S Beng. L. B. at p. 199.

(0) (1883) P. J. p. 2S0
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