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Before Mr. Justice Fulton and M r, Justice CJimidamrhar.

X>AITAPPA ATSTi ANOTJIEB (OBIGIJfAIi PIJlIOTIPFS}, APPEItAlTTS, 1902,
«?. ^ A M N A P P A  AND OTHEES (OEIGINAL D e FEJTDANTs), R esPONDEKTS,* J a n m r y  10.

Mortgage— CI<'>-movtgagors—JDeeree on moHgaffe—Prim ie sah o f  mortgaged 
property hy one judgmeni-deJAor with leave o f  Court— Gii'il Prooedi'.fe 
Code {Act J lJ V  o f 18S2), section H05—Sutisfacilou o f  Jecree one 
jiidgmont-cMjtor—Contribution—Suit ly  imrejiamratprimtesaleto eject one 
o f  f/ie JiiJgrnent-deltors in 2 f̂}sses$/o)i of part o f  -morfgaiiecl jvojjeHi/—Lien 
on melt, ‘part fo r  conWhuVmi 2Uisses to pur chaser—Tninsfer of Projiertg 
Act {U "o fl8 S 2 ), sertian iJl.

In 18on a raortgago-deoroe vi"a,s i>ai=isC'(l against Yamnapx)a and Basappa 
(refipoudfiit-dereiidants) as co-mortgagoi‘s of the property in snit, and in default 
of priymeiit by tliem of tlie mortgage'debt tlie moitgaged proi^erty was ordered to 
be sold. They failed to pay the amonnt and the dficroo-hoUpx’ obt'ilned an tink't 
for sale. Before the day fixed for the sale, Yamaappa, ona of the Jiidgnient- 
debtorsj applied to the Court under section 305 of the Civil Procednro Code (X IV  
of 1882) for a postponement nf the sale in order to enable him to raise the 
anioirat of the decree by a private sale of tho property. The application was 
granted and ho sold the whole of the mortgaged property to Giirshaiitappa 
(father of the plaintiffs) for Bs. 1,534, "which "was duly jxaid to the decroe- 
holdor. Satisfaction of the decree was entered and the Ooiu’t confinued llie 
sale. Basappa (the second Judgment-debtor} was in posseission of a portion 
of the property and he refused to give tip possession, alleging thai; he had 
separated from Yamnappa and that the land in hii? possession had fallen to liis 
share on separation, and contending that tlie sale by Yaninappa to Qnrshantappa 
was not binding upon him and did not affect his share. The plaintiffs, who 
were the heirs of Gurshantappa, brought this sixit to eject him. The lower Conrts 
rejected their claim and dismissed the snit. On second appeal,

Held, that the sale by Y'ftmnappa, although made with the leave o f th® Court 
under section 305 of the Civil Procedure Code, did not affeet the interest of 
Basappa. The authority given to Yamnappa under that section related only to his 
interest, hut could not affect tho interest of the other judgment-debtor (Basappa) 
who had not joined him in applying for leave to sell under that section. The 
appellants (plaintiffs), therefore, purchased only that portion o f the property 
covered hy the mortgage-decree which belonged to their vendor Yamnappa, and 
the lower Courts were right in rejecting the claim for possession of that portion 
w'hieh belonged to Basappa But 

Jlekf, also, (reversing the decree of the lower Courts,) that the appellants (plain
tiffs) had a charge on the property in Basappa’s possession to the extent of
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1902. Basappa’s sharo of tlie mortgage-debt. Yamuappa liad paid off tlie whole
D a n  \PPA mortgage-debt with Gursliantappa’s purcliase-money and liad satisfied tlie decree.

«!. Ho, tliorefore, bccame entitled to a ratealjle contribution from liis eo-iudgment-
Y a m n a p p a . cie]jtor, and lie Had a lieu on Basappa’s property for the amount of Basappa’s

liability mider the dscree. That lien passed to Gurshaiitappa, as transferee 
of Yanuiappa, as soon as it came into existence, under section 43 of the Transfer 
of Property Act (IV  of 1882). The only right, therefore, which the plaintiff 
could assert was the right to a lien on the property in dispute for a one-third 
fshare of the auioxint of the mortgage-docree.

Second appeal from  t lie  d ecision  o f T . W alker^ D is tr ic t  ju a g e  

o f D harwarj confirm ing th e  decree passed  b y  E . Rouberij S iiV  

ordinate Ju d ge  a t .Haveri.
C ertain lau d  b e lo n g in g  to  one A ppnnna a n d li is  th ree  .sons, viz. 

Y am nappa (defendant 1), E akirappa and E am appa, w as m ortgaged  , 

b y  them  to  one S h ivap p a  N a ik  in  IS 87 . Eakirax>pa su b seq uently  
died and liis  son  B asappa (d efen d an t 2) su cceed ed  h im . I n  1890  

Shivappa ob ta in ed  a d ecree on h is  m o rtg a g e  a g a in s t  th e  sur
v iv in g  m ortgagors and B asap pa, th e  son  o f F a k iia ^ p a  (deceased), 

w h ich  d irected  th em  to  p a y  th e  m ortgage-d eb t or in  d efa u lt th a t  

th e  m ortgaged  p rop erty  shou ld  be so ld . S u b seq u en tly  to  th e  
decree A ppanna and lia m a p p a  died .

The debt n o t h av in g  b een  paid, S h ivap p a  ob ta in ed  an  order for  

sale of th e  m ortgaged  property^ b u t b efore  th e  d ate  fix ed  for  

th e  sale Y an niappa (d efen d an t 1) ap p lied  to  th e  C ourt im der 
section  305 of th e  C ivil P roced u re-C od e (X IV  o f 1S8S) for a 

p ostpon em ent o f th e  sa le  to  enable h im  to  raise th e  am ou n t of th e  

decree b y  a private sale o f th e  m ortgaged  p ro p erty . T h e applica
tion  w as gran ted  an d  Y am nappa on th e  1 0 th  J u n e , 1898 , sold  th e  

w h ole  of th e  m ortgaged  p ro p erty  to G u rsh an tap p a  fo r  E s . 1,534. 
T he purchase-m oney  w as d u ly  paid  to  Shivappa^ w h o  entered  
satisfaction  o f h is decree^ and  th e  C ourt con firm ed  th e  sa le.

G urshantappa obtained  p ossession  of a ll th e  p rop erty  w itli  

th e  excep tion  of a part w h ich  w as in  th e  p o ssessio n  o f Basappa  
(defendant, 2) and w h ich  th e  la tter refu sed  to  g iv e  up .

G urshantappa h a v in g  diod^ h is  h e irs  b ro u g h t th is  su it to 
recover th a t p ortion  of th e  property w h ich  w as in  th e  possession  
of .Basappa (d efendant 2 ) ,

Basappa (d efen d an t 2) a lleged  th a t h is  fa th er  F akirappa hacf 

separated from  h is ’ fa m ily  seven or e ig h t  y ea rs b efo re  th e  su it
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and fcha*} the jDi’operty in question, hnd fallen to his sharo and 
he contended that tho sale in Jnne. 1S9S, to GuuFihantappa 
(plaiiitiiP.s fatlier) w<ij{ not liiiiding on him (ilefendaiit 2).

The Court of first invtaiico dismissetl tho suit, holding that 
Yamnappa (deleiiilant 1) and Bap-appa (defendant 2) were dividedj, 
and that the sale to Giirshaiit-sippa was not Ijinding on Basappa 
(defendant 2). In its jndgmeiit it said ;

TliO next ,i]ne.sti«:m to cotwiu*:*!:’ is wlietlicr tlio mortga.ije decxoe being biniUug 
(,in ilpfi'jv.lanfc 2 to tlio extent o f a tliird and in  satisfaotioii o f  ’irliicli tlie
aviionnt rceelvc-il from  tlio pLiintlif,■3 imdc-i’ tlje ssJo la  disputi?. was applied, one- 
ib 'rd  tlia decretal auioiiiii', viz. Es, 501-1O-2, sliould be declared atihatge m  tlie  
plaint propC‘5'i;v. Tiiis *[no~;tioTi also must b s  (’l-fcidei against tlie plamfciffa in  
view of o. reeeiit ndhig of ttcj Sladms Higli Coini (viilo I. L. E. 23 Mad. p. 8f>), 
N o con tra iy  rilling i?? pointed out, and I  am bom id to follow  tlie Madras ruling 
citod a.liovo.

On appealj this decreo was eoniinned, ]>y the lower Appellato 
C'oni't.

Plaintiff preferred a second appeal.

Bluuami' Jlflud for tho appellants (plaintiff) .•—‘Although 
Basappa, was, afc the date of the sale to Gnrshantappa, in 1898, 
divided, in interest from Yaranapp;!, tlie &alo is binding on .him 
8.=̂ it was effecfced by Yarnnappa with tlie authority of the Court 
obtained iiiidor section 305 of the Civil Procedure Code (X IY  of 
1882). The sale having been made with the leave of the Court, 
it ninst be taken that Yaionappa .Bohl and the purchaser bought 
the wholo of the mortgaged property covered by the decree. 
The whole of tho .srde-proececl.-r; Vv’cre applied to satisfy the 
d.ncreô  which was against ?»a'iappa ar̂  well as Yaninappa. and 
affected the whole of tlie nioi’tgâ ’̂ed property. W e arc there
fore entitle<l to a lien on the property in 3]asappâ '=l possession 
to the extent oHiis liability under the, decree, ' .

B. F. Sliandur/vifi' toT respondent Easappa (defendant S) j—Tbe 
sale to Griirsliaiitappa v/as not a Coivet sale. A, sale eifected witli, 
leave granted iindor section 305 of. the Code is a private sale. The 
judgment*debtor may ask for permission to sell what he can 
legally sell in his oiDn mfcrcst, bat not the interest o£ otheK 
persons. It was Yamnappa only who applied for leave and he
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1902. liad at the time iDeeii divided for several years from his lu’otherB.
D ajtapba H is  act, th erefore , cou ld  n o t b ind  th e  o th er  sh arers.

YamiSppa. A s  to  th e  lieu  n ow  c la im ed  o a  Basappa^s sh are in  th e  pro- 
perty^ th e  p o in t  w as n o t  ra ised  in  th e  p lead in gs n or w as any  

issu e  fram ed  a t th e  h ea r in g . T he p la in tiffs  d id  n o t p u t  i t  forw ard  

a s  an altern ative case. T h is  is  s im p ly  a  su it  in  ejectm ent. 
T he p la in tiffs  are m ere ly  p u rch asers a t  a p r iv a te  sa le  of th e  

in terests o f  th e ir  vendor Y am n ap p a . T h ey  h o ld  n o  a ss ig n m en t of 
th e  decree nor o f  th e  mortgage;, and  th o u g h  th e  purchase-m on ey  

h as gone in  sa tis fa c tio n  o f  th e  m o r tg a g e -d eb t d ue b y  th e  respond- 

entSj th is  circum stan ce d oes n o t g iv e  th e m  a lie n  or charge  
on  the property  in  d isp u te  b e lo n g in g  to  B asap p a . T here is 
n o  equity in  th e  plaintiffs^ favour. T h ere  is  no  ch arge on th e  

property  : see In '>'& heith^s ; Sugden^s V en dors and

Purchasers, 1 4 th  E d itio n , p. 3 5 5 ;  8eih Cliitor Mai v . BJiih 
Fiamhiw v . ModoosoodhmŜ ''̂  T lie p a y m e n t  b y  Y am n ap p a  w as  
a v o lu n tary  p a y m en t so  fa r  as th e  respondent^s sh are  o f th e  

m ortgage-d eb t w as concerned  and g iv e s  h im  n o  ch arge or l i e n ; 

see Ilnrappa v . Mcmgasamî '̂) an d  JRatn Tulml v . Biseswcir Lall 
8aliooF>

Chandavaekae, J . :— I t  is  n ecessary  to  s ta te  a t th e  o u tse t th e  
facts of th is  case, so fa r  as th e y  are m a te r ia l for  th e  p u rpose o f  

th e  qu estion s o f la w  w h ic h  h a v e  b een  argued  in  th is  second  

appeal.
O ne S h ivap p a  o b ta in ed  a  decree on  h is  m o rtg a g e  a g a in s t one  

A pp an na  and h is  th ree  son s , n a m ely , Y a m n a p p a , F ak irap p a  and  

San  R am appa. T h a t decree d irected  th e  ju d g m en t-d eb to rs to  

p a y  th e  am ou n t o f  th e  m o rtg a g e , and in  d e fa u lt  th e  m ortgaged  

property  to  be sold . T h e  ju d g m en t-d eb to rs  h a v in g  fa ile d  to  p ay  

th e  am ount, S h iv a p p a  ob ta in ed  an  order for  th e  sa le  o f th e  

property . T h e p ro p erty  w as a d v ertised  for salcj b u t before  th e  , 
date fixed  for  th e  sa le , Y am n app a, one o f th e  ju d g m en t-d eb to rs , 
applied to  th e  C ourt u n d er  section  3 0 5  o f th e  C ode o f  C iv il 
Procedure for a  p ostp on em en t o f th e  sa le  to  en a b le  h im  to  raise

(1) (1800) X P. C. 296. (3) (1SG7) Bong-. L. R. Sup. Vol. P. E. p. 675.
(3) (1892) 14 All. 273. (1890) 23 Mad. 89.

(0) (1875) 2 I, A. 143.
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th e  a m o u n t o f th e  d ecree b y  a  p r iv a te  sa le  o f  th e  m ortgaged  

property* T he a p p lica tion  w as gran ted  an d  Y am n ap p a  ex ecu ted  DAi^ijpA 

a sa le-d eed  in  fa v o u r  o f one G u rsh an tap p a  o n  th e  lO th  o f June, YAMKApPi, 
1898. T h e sale re la ted  to  the w h o le  o f th e  p ro p er ty  covered  
b y  th e  m o r tg a g e  and  also th e  d ecree  o b ta in ed  th ereo n , an d  th e  

p n rch ase-m on ey , w h ich  w a s  eq u a l to  th e  am ou n t o f th e  d ecree / 
w as paid  b y  G u rshan tap pa in to  Courtj from  %vhom S h ivap p a  

received  it .  T he C ourt confirm ed th e  sa le  u n d er sec tio n  S 06  a n d  
th e  decree-lio lder S h ivap p a  en tered  sa t is fa c tio n  o f  l i is  d ecree.

The p resen t appellan iis, w h o  are Gurshantappa^s heirs^ b ro u g h t  
th e  suife  ̂ o u t o f  w h ich  th is  p resen t second appeal h as arisen , to  
recover th a t  p ortion  of th e  p rop erty  so ld  to  h im  w H c li  is  in  th e  

pOBsession o f resp on d en t N o . 2, Basappa^ w h o  w a s  one o f  th e  

Judgm ent"debtors a g a in st w h om  S h iv a p p a  had  o b ta in ed  h is  
decree. T h e  appellan ta  a lle g e d  in  th e  p la in t  th a t resp o n d en t  
N o . 3 , B asap p a , w as jo in t  in  in terest w ith  h is  broth ers Y am nappa  

(resp on d en t N o . 1) and S an  Ramappa;, th a t  Y am n ap p a  w a s  th e  

m an ager o f  th e  fa m ily , and  th at th e  sa le  eJfected b y  Y am nappa  
w a s  b in d in g  on resp on d en t N o . 2 , B asappa.

B oth  th e  C ourts below  h ave  fo u n d  a g a in s t th e  appellan ts' 
a lleg a tio n  o f  u n ion , and  h a v e  rejected  h is  c la im  on  tlio  grou n d  

th a t  a t th e  d ate o f  th e  sa le  to  G ursh an tap p a , u n d er  w h o m  th o  
appellan ts c la im , resp on d en t N o . 2 h e ld  th e  p ro p erty  in  d isp u te  

in  h is  ow n  r ig h t  as a d iv id ed  m em b er . of th o  fa m ily . B u t  Mr.
Sham rav has for th e  a p p ellan ts  argu ed  before u s th a t  even  th o u g h  

respondent N o , 2 w as n o t u n ite d  in  in te r e sts  w ith  l i is  broth er  
Y am nappa (respondent N o . 1) a t th e  d a te  o f th e  sa le  effected  
b y  th e  la tte r  in  fa v o u r  of G ursbantappa^ y e t  as th e  C ourt had  

under sec tio n  305 of th e  C ode o f  C ivil P roced u re authorized  Y am 
nappa to se ll th e  prop erty  in  sa tisfa ctio n  of Shivappa^s m ortg a g c-  
deoree a g a in s t both, th e  sa id  respondents^ i t  m u st b e  ta k e n  th a t  

th e  w h o le  o f th e  m ortgaged  p rop erty  covered b y  th e  decree;, 
in c lu d in g  th a t  h e ld  b y  resp on d en t N o . 2, p assed  to  th e  purchaser.

W o  are unable to  accede to  th a t argu m en t. I t  is  tru e  th a t  sec

tio n  305 p rov id es th a t  w h ere  an  order fo r  th e  sale o f  im m oveab lo  
p roperty  h as been m ad e, i f  th e  ju d gm en t-d eb tor  can  s a t is fy  th e  
Court th a t  b e  can  ra ise  th e  am ount o f tho decree b y  a  private  

sa le , th e  C ourt sh a ll au th orize  h im  ^to m a k e  th e  p rop osed  s a le ;

VOL. z x r i . ]  . BOMBAY SERISS. SS3



1902* |jut there is  n o th iu g  in  t l ie  .'■Jcctiou froui w h ic h  we. eau in fer  tiiat
" th e  Coui't in  au th o r iz in g  th e  .sale cou ld  em p ow er th e  juclgm ent-

■YiMjTApri debtor to  transfer a n y  h ig h er  in tere st th an  h e  h ad  and  b ind  th e
in terests of obhcrB in  th e  p rop erty . B h iv a p p a ’s decreo w as 
a g a in st severa l judgjiient-debtors^  and it  w as o id y  one o f them  

w ho applied to the C ourt under sGction 805 . W h e n  th e  Court 

authorized  h im  to  se ll tho property, th e  a u th o r ity  could relate  

o n ly  to  h is intercstj h u t cou ld  n o t affect tho  in te r e sts  o f  th e  other  

ju d gm en t-d eb tor  w h o  h a d  n o t jo ined  h im  in  th e  application . 
H a d  th e  property  been  so ld  b y  p u b lic  au etion , an d  Buch sale had  

purported to  b e  of tho righ ts t it le  a n d  in tere st o f  respondent 
N o . tho  le g a l resu lt w ou ld  have b een  th a t th o  sa le  could n ot 

have affected th e  in tere sts  o f resp on d en t K o. 3, W h y  should  a. 

different resu lt en su e m ere ly  because u n d er sec tio n  o05 the  
Ooiirt au thorized  resp on d en t N o . i  to  sell th e  proj^erty p rivately  ? 
K esp on d en t N o . 1 could; accord ing  to  th e  g en era l law^ se ll o n ly  

w hat he h ad  a r ig h t to  se ll and no m ore, and th ere  is  n o th in g  in  

th e  la n g u a g e  o f section  305  v/liieh sh o w s e ith er  o sp r e s s ly  or by  

n ecessary  im p lica tio n  th a t  it  w as tho in te n tio n  o f th e  L eg isla tu re  

■ to  a lter th a t  la w  in  tlie  case o f a sa le  e ifeeted  u n d er  th a t section . 
T he ap p ellan ts n iu st, therefore^ b e  ta k e n  to  :have purchavscd 

on ly  th a t p ortion  o f t l ie  p ro p erty  co v ered  b y  th o  m ortgage- 
decree w h ich  b e lo n g ed  to  th e ir  v en d o r , resp o n d en t N o . and  
tho low er  C ourts w ere  r ig h t in  r e je c t in g  th o  c la im  for  possession  

of th e  p ro p erty  in  d isp u te  w h ich  lie lo n g ed  to  resp o n d en t N o . 2. / 
B u t th o u g h  th e  a p p e lla n ts  can n ot recover  th e  p rop erty  in  

dispute on  th o  grou n d  o f ow n ersh ip  u n d er  th e ir  purchase^ y e t  

on th e  fa c ts  fo u n d  as w e ll as a d m itted  th e y  h a v e  an  eq u ity  in  

th e ir  favou r , w h ich  e n t it le s  th em  to  h o ld  th o  j)rop erty  rateab ly  

chargeable w ith  th e  am ou n t of t l ie  m o rtg a g o -d eb t to  th e  ex ten t  

of respondent N o . 2 ’s l ia b il ity .  T h e la w  is  th a t  w h ere  a ju d g m en t  

is p assed  aga in st severa l d e fen d a n ts jo in t ly  an d  sev era lly  and  

som e o f th em  p a y  th e  w h o le  o f th e  ju d g m e n t-d e b t, th ese  la tter; 

becom e en titled  to  co n tr ib u tio n  from  th o  r e s t ; see  

and another v . Chald-ara Fcdkm and and  Chagmdas y.;
ijanmgP'  ̂ W hen , th erefore , resp o n d en t N o . 1, w h o  w a s  liable!
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oqiially with the oilier jiicigment-deljtors of Shivappa’ti mortgage" 1£>C2-
decree, iiicludiug reripondcait Mo. 2, paiil off the Avliole debt 'wifcli Dajtappa
tlia pureluise-moiioy ot‘ tTur.slumttippa and satisfied the dcei’eo, 
he (respondout No, 1) became entitled to a rateable contribution 
from bis co-jiidgmciit-debtQrs. This ri^bt o£ coutribution i.s 
rccoguiiied in tlic, case of co-moi’tgagors in Hcetioii 82 of tlic 
Transfer of Property Act  ̂ \vbieb provides; Where sc-.veral 
pi'OpertieSj wlieliber oi; one or several owiici’S;, arc niortgageil. to 
.secn.ro ouu debt  ̂ siieb properties are. in tlic ab*sciice of a coutraci 
to tbc CQiitraiy  ̂ liable to .eoBfcribiito lutoably to the debt secttrcd 
by tliO mortgage : see Ihn Ihtsain x .  Baldeo Sahai
V . BiAj aad EauieHdudm Teslivant v. SadasMv A6ajiS'’^
Kespoudeiit Nu. 1 baving satisfied the decrCLs and obtained a 
lien on respondent Ko. Ŝ s property to the extent ot* th e  lattor’.s 
Hhare of tho decretal lialdlityj Crnrshautappa.., as the transferee 
of respondent ĵ ô. 1 under the sale etiectcd -uiidcr section - 305,
Civil Procedure Code  ̂ beeame entitled to tlnit lieu as sooii as 
it came into, existence, because respondent No. 1 having sold 
to Gurshantappa the 'whole of tho mortgaged property^ which 
inebided the property in dispntCj tliongh he hud no right to sell 
the bitteTj the effect of siieh transfer was,, aceording to section 
48 o f , the. Transfer ; of Property Act, to make it oporatc^ at tho 
option of the transferee on the interest which the transferer, i.e, 
renpoudent No. 1;, Biihsecpiently ficr|nirod in tho property in 
dispnte. Tlie only right, thercforcj which the appellaiitid can 
according to lau’ 'assert is the right to a lien on the properly in 
dispute for ono-thii'il of the amonnt of Shivaptpa ŝ decree. , ,

Mr, Shivram Ilhandarhar has streiiuoiisly eonteuded before 
ITS that no kucIi right of lien existSj bu-t lie has not been able to
cite any aiithority in support of hi.s contention. There is one
decision of the Siadras High Court, not cited at the Bar;, which 
may at first sight appear to bô  but i.s really not, in contlict with 
the view which we have above taken. It is the case of Seska 
Ayyar r. Krifikna AtjyangarŜ '̂  There the facts were: Certain 
land was mortgaged to R. A  piortioii of that land and other 
lands wore then mortgaged to A. II having obtained a decree
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1003, on his m ortgage , Lroug-ht to  sale in  ex ecu tio n  o n ly  th a t  portion

Daitappa of th e  lan d  in  h is m ortgn go  w h ic li h a d  b een  m o rtg a g ed  to A ,

Y amnai'pa. ^^Gcreo Ŷ ras eatisfied  out o f th e  sa le-p roeeed s. T he
rem ain ing  p ortion  o f th e  la n d  m ortgaged  t o R  was; th e n  purchased  
b y  D . A  su ed  on his^^niortgago andj m a ld n g  D  a p arty  to  th e  

su it, cla im ed  co n tr ib u tio n  from  D  on th e  g ro u n d  th a t th e  portion  

he had b o u g h t w a s  ch argeab le  rateab ly  w ith  th e  d ecreta l am ount 

of R. T h e C ourt h e ld  th a t A  had  n o  su ch  r ig h t  o f con trib u tion . 
The learn ed  J u d g es  w h o  decided  th e  ca se  say : In  our opin ion
section  8 2  (of th e  T ran sfer  o f P r o p e r ty  A ct) d oes n o t ju s t ify  

th e  n o tion  th a t a m an w ho h as b o u g h t a p ro p erty  w h ich  a t one  

lim e w as, w ith  oth er  p ro p er ty , su b ject to  a m o r tg a g e  m ay , after  

th e  m ortgage-d eb t h as p assed  in to  a d ecree  an d  a fte r  th e  decree  
has been  sa tisfied  b y  th e  sa le  of th a t  o th er  p rop ertyj be h eld  

respon sib le  for part o f  th e  m o r tg a g e -d e b t.”  T h e  A llah abad  

H ig h  C ourt has p u t a d ifferen t co n stru ctio n  on  section  82 . 
W h eth er  th e  co n stru ctio n  p u t b y  th e  H ig h  C ourt o f M adras is  

sound or n o t it  is  n o t n ecessa ry  for u s to  decide in  th e  p resen t  

c a se ; b u t ifc is  en ou gh  to  sa y  th a t case  is  d is tin g u ish a b le , for  i t  
m ay be th a t w here cer ta in  p ro p erty  h a v in g  b een  m o rtg a g ed  b y  

one and th e  sam e p erson  and  a p o rtio n  o f i t  su b seq u en tly  

m ortgaged  b y  h im  to  an oth er  m ortgagee , th e  first m o rtg a g ee  

obtains a  decree on h is  m o rtg a g e  and  g e ts  sa t is fa c tio n  b y  a sale  
of on ly  a  portion  o f th e  p rop erty  m o rtg a g ed , no q u estion  of 

con tribu tion  can  arise  b ecauso  th e  p ro p erty  b e lon ged  to  one and  

tlie  sam e person. T h a t person  cou ld  n o t h a v e  c la im ed  contribu tion  

again,st h im se lf , for  th e  w h o le  w a s  h is . W h e n  th e  decree w as  

satisfied by th e  sale o f  a p ortion  o f h is  p ro p erty , th ere  w as 

sa tisfaction  of i t  on h is  accou n t, an d  ou  h is  accou n t o n ly — there  
w as none else w h o w as b ou nd  to  sa t is fy  th e  d ecree  and for  

w hom  also i t  could  b e  sa id  he h ad  p a id  th e  d ecreta l am ount. 

H is second m ortgagee  could  n o t sa y  th a t  th e  m ortgagor  had  

satisfied  th e  decree for  h im . T h e M adras d ec is ion  h as, therefore, 

no bearin g  on th e  p resen t case.
The on ly  question , th ou , is w h eth er  th e  a p p e lla n ts  are en titled  

to assert th e ir  lien  in  th e  p resen t su it . T h ey  d id  n o t c la im  re lie f  

on that title  in  th e ir  plaint^ b u t th e y  d id  re ly  on  i t  in  th e ir  

argum ents in  th e  C ourt o f first in stan ce. T h ey  ra ised  th e  p o in t
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ill the lower Appellato Court, whioli declined to go into it on
tlie  g rou n d  tlu it i t  Iiad n o t b een  raised 1b th e  p lea d in g s . TJiat^ Dastaka
h ow ever, i.s n o  g ro u n d  fo r  r e je c t in g  th e ir  s iu t , a s  th e  t it le  w h ich  ,
th e y  caa  la w fu lly  assert i s  clear on th e  fa c ts  fo u n d  b y  b o th  th e
lower Conrts. As pointed out in Mohidm v, SUidingapjpat̂ '̂ '̂
th e  w ish es o f  th o  p arties m u st n o t b e  con fou n d ed  w ith  th e ir
r igh ts and ^Hjecause thej^ fa i l  to, prove a ll the}’’ w ish , th ere  seem s

n o  reason for  d e n y in g  them  th e  r ig h ts  w h ic h  th e y  esta b lish /^
W e  do n o t see anj^ v a lid  reason  for re jec tin g  th e  p r e se n t su it and  

d r iv in g  th e  p arties to  an o th er  lit ig a tio n .

W e m ust reverse th e  decree o f tlie  lo w er  C ourt an d  su b stitu te  

th e  fo llo w in g  decree t— Dcelare  ̂ that th e  p la in tiffs  h a v e  a charge  
on tlie  p ro p erty  in  d isp u te  to th e  e x te n t  o f on e-th ird  o f . th e  
am ou nt o f th e  decree ob ta ined  b y  S h ira p p a  in  s u it  1 ^ 0 ,425  

of 189G a g a in st A p p am ia  and  defendants 1 and 2 and  San  
E am appa.

Ordcf, th a t  upon  defen d an t N o . 2 p a y in g  to  th e  p lu in tiifs  or  

in to  C ourt th e  am ou n t above m en tioned  as b e in g  a ch arge  on  th e  
prop erty  in  d ispute w ith in  s ix  m onths from  th e  d ate  of th is  

decree, th e  p la in tiffs  sh a ll d eliver  up to  d efen d a n t N o . 2 or to  

such  person  as h e  ap p o in ts a ll dooum ents in  th e ir  p ossession  or 
pow er re la t in g  to  th e  property , and sh a ll tran sfer  th e  p ro p erty  to  

th e  said  d efen d a n t free from  all incum b rances crea ted  b y  th e  
p la in tiifs  or a n y  person, c la im in g  u n d er th em  or Ijy G urslian»  
tapp a, th e  p erson  im dor wdiom th e  p la in tiffs claim^

Order̂  th a t  in  d e fa u lt o f d efen d an t N o . 2  p a j’in g  as h ere in b efore  
ordered, th e  property  in  d isp ute or a su ffic ien t p ortion  th ereo f be  

so ld  and  th e  p roceed s o f th e  sale (a fter d e fra y in g  th ereo u t th e  
exp en ses o f  th e  sa le) b e  paid  in to  C ourt an d  ap p lied  in  p a y m en t  

o f th e  am ount h ere in b efore  declared to  bo due to  th e  p la in t ifs j  
and  th a t  th e  balance, i f  any^ be paid to  d efen d a n t N o . 2  or  other 

persons e n tit le d  to  rece iv e  th e  sam e. P a rtie s  to  b ear their  own  

co sts  th rou gh p u t.

Decree reversed^
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