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Before Mr. Jiidiov Cand /̂ and Mr. Jut4ko Fidtoiu

1902, BAI HAEIGANGA ( o e i g i n a l  D e p e n d a n t ) ,  A p p e l l a n t ,  v .

Jamiarii 6. TllICAMLAL KEDAEESHWAE ( o e i g i n a l  P l a i n t i f f ) ,  E e s p o n d e n t . "

Ilf/U and air—Injunction—AUeration ofeaseme-nt— N ’e-io ivmdou's higher than, 
ihe old ones— Kev) casement—Indian Jlasciiients Act (F  of 1SS2), scciion 33.

riaintlS had two whitlows hi the rear wall of liis house. lu  1886 ho rehuilt 
lus hcase and opened new whidows, which were of nearly the same size, but 'VYOve 
a little higher than the old ones. In 1899 defendant built his house aiid blocked 
up those two new windows. The plamtiiS sued for au injunction. The first Court 
dismissed tlio suit. The lower Appelliitc Court reversed the decree and granted au 
hijunetion, holding that tlie i)]aintiir did not lose his easement hy changing the 
position of the windows, because the now ones were nearly of the same dimension, 
and as"thoir position was higher than that of the old windows, the burden on 
the servient tenement was rather less thau before. On second appeal, 

lidd , revcrsuig tho ducroo and dismissing theMiit, that the easement claimed 
in respect of the new windows, which did not receive the same cones of light as 
were enjoyed through the old ones, Avas quite distinct from the easement in 
respect of the old windows; and that, therefore, tho easement respecting them 
could be acquired only hy enjoying it for the required length of time.

Second appeal from th e  d ecision  of R ao B aliddur LalsTianliar 

TJmiasliankarj A d d itio n a l Eirsfc C lass S iiljord in a te  J u d g e , A . P., 
a t A hm edabad; reversin g  tb o  decree p a ssed  b y  M o  S aheb  

K arpurram  M an m ath ra in , S u bord in ate J u d g e  o f  A Jim edabad.
S u it  for  in ju n ctio n .

T he p la in tiff w as th e  ow n er  o f a  h ou se  in  A h m edab ad , in  th e  

back  w all o f  w h ich  th ere  w ere tw o  w in d o w s (jalias). B ey o n d  

th is  b ack  w a ll th ere  w as a  p iece  of o p en  g ro u n d  b e lo n g in g  to  

defendant; on w h ich  th e  d e fen d a n t h a d  a  sh ed , th e  roo f of 
w h ich  w as low er  th a n  p la in t i f f s  w in d o w s.

I n  1886 p la in tiff r eb u ilt  h is  h ou se  and  opened  fou r  w in d ow s  

in  th e  back wall; tw o  on th e  second  floor an d  tw o  on  th e  th ird  
floor. In  th& old  w a ll th ere  had  been  tw o  w in d o w s o n ly . T he  

p osition  o f th e  n ew  w in d ow s on th e  secon d  floor w a s  n o t th e  

sam e as th a t  o f th e  o ld  o n e s ; and i t  w a s  fou n d  b y  th e  C ourt 

o f first in stan ce th a t  “ th e  old  j  alias w ere  b e lo w  th e  p resen t  
jd U a s ’ ^

* -Second Appeal Ho. 277 of 190J.



I n  1 8 9 9  d efen d a n t p u lled  d ow n  h is  s lied  a n d  biiilfc a  h o u se  1902.
w hich ob stru cted  th e  l ig h t  and a ir  to  th e  tw o  w in d o w s  on  th e  Bi i Habi-
second floor of th e  p la in tiff’s h ou se. gakga

P la in tif f  th ereu p on  filed  th is  suit^ p r a y in g  fo r  an  in ju n c tio n  Tbioamiaii.

a g a in s t  th e  d efendant.
D e fen d a n t p lea d ed  th a t  th e  w in d o w s on  th e  seco n d  floorj as  

also  th o se  on  th e  th ird  floors of p la in tiff’s h o u se  w ere new j an d  
th a t  p la in tiff  had  n o t acqu ired  a n y  ea sem en t in  resp ec t o f  th e m .

T he C ou rt o f  first in s ta n ce  d ism issed  th e  su it  on  th e  fo llo w in g  
g r o u n d s ;

The* ijrosent julla^ are not where tKe uld jdlla& were. As tlie present Julias 
tire not more tluiu tlilrteen year,s old, and they arc iiLov’C the old jiilias, the plain- 
till has uequircd no right of oaisemeut to receivti light and air through them.”

On appeal; th e  low er A p p e lla te  C ourt rev ersed  th e  decree and  
, d irected  th e  d e fen d a n t to  “  rem ove th e  ohstrucfciou caused  to  th e  

tw o  jdlias in  th e  b a ck  w a ll in  th e  secon d  iloor o f p la in tiff’s 

hou se  ’ on  th e  fo llo w in g  grounds :
M -

The lowei' Coiut holds tiiat plaiiitift', in about 1SS7. closed the old Jdlias and 
oj^eiied the disputed Jdlias higher iii tho wall. There is no evidence to show 
that tlie disjnited Julias are o£ greater dimensions than tliat of tlie old Julias.
The f|uestion then is whether the present Jdlias impose greater biirdeix on the 
Kervient tenement. As the new y«7(as are nearly of tie same dimonsions and 
as their position is higher than that of the old Jdlias^ I think the burdcti on
defendant is rather les  ̂ than befoi'fe...............I therefore hold tl)at plaintiff
doe,>5 nut lose his old right of easement by changing the position of the Jdlias  ̂
ami that plaintiff has acquired a right pf easement of light and air throtigh the 
dispiited Julias,

D e fe n d a n t appealed  to  th e  H ig h  C ourt.

L, A, Bhuh for ap p ellan t ( d e f e n d a n t ) T h e  lo w er  C ourts  

h a v e  fo u n d  th a t  th e  n ew  w in d o w s are n o t in  th e  sam e p o sitio n  

as  th e  o ld  on es. T here is  no p a r t com m on to  b oth . T he o ld  

easem ent, th erefore , is  gone; and n o  n e w  ea sem en t h a s b een  
a c tp ir e d . S ec tio n  2 3  o f th e  E a sem en ts A c t  (V  o f 1882) d oes  

n o t a p p ly  : 8eoU v . JPaĵ e j Pendarms v .  Mamo j Fowlers v .
JFaUcer^^ Î/allu FaiecMnd v. Badamsi MoHcliand j Nemon v»

(V (1386) 31 Ch. I). 55‘i. (3) (1881) 51 L. J. Ch. U3.
(3) (1892/ IC %  611» (i) (1889) P. J. p, 3lo,
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1902. P e n d e r T he low er  A p p e lla te  C ourt is  w ron g  in  a ssu m in g  th a t
E.u: H,\ui- t l ic  new  w indow s liig'lier up in  th e  ^vall can n ot in crease  th e

o-ANuA b u rd en  on th e  serv ien t t e i ie n ic n t : sec  M ich eira  n o te s  on  section*

T r i c a m t . a i .  2 3  o f  the In d ia n  E a sem en ts  A c t  (V  o f 1SS2).

CL K. TcifekJb for resp on d en t (p la in tiif ) : — T h e E n g lis h  case^ 
cited  h y  the oth er  sid e  are n o t  apj^lieable hero. The}? are eases  
decided  u nder 2 and 3 W il l .  IV;, e. 71, w h ic h  co n ta in ed  no 
prov ision  correspond ing  to  sec tio n  23 ot* t l ic  In d ia n  E a sem en ts  

A ct (V  o f 1 8 8 2 ). T h is section  is  n ot lim ite d  to th e  m ode o f  

en jo y in g  th e  easem en t, b u t ex ten d s also to  th e  p lace  o f en jo y in g  
it . The case o f Lalln Fatechcmd v . Padamsi Moticlumd w as 
n o t decided u n d er th e  E a sem en ts  A c t : i t  wa>s a case b efo re  th e  

A ct cam e in to  force in  th is  P resid en cy . I t  is  n ot correct to  say  
th a t the easem en t in  resp ect o f th e  n ew  w in d o w s, w h ich  are a 

l it t le  h ig h er  th an  th e  old on es, is  a n ew  easem en t. T h e low er  
A p p ella te  C ourt is r ig h t in  sa y in g  th a t th e  burden  on th e  serv ien t  
ten em en t has n o t increased . In  fact, th e  d e fen d a n t n o w  g e ts  the  

ad van tage o f b u ild in g  up  to  th e  lev e l o f thu n ew  w in d o w s.

Gandy, J. The question is with regard to the two windows 
{jdliai) oil the second floor of plaintifi!\s house, which he biult 
in  1886 .

P la in tiff cla im s to  h a v e  acqu ired  an easem en t o f l ig h t  and air 
th rou gh  th ese  w in d ow s, becau se  there w ere  tw o  old  jdUas for  
l ig h t  and air in  th e  o ld  b ack  w a ll of h is  h o u se  b e fo re  h e  reb u ilt 
in  1886. T he first C ourt h e ld  th a t th ere  v /as no su ch  acq u isition , 

because th e  p resen t jdlias are n o t w h ere  th e  o ld  jdlias w ere. 
T he J u d g e  o f  th e  lo w er  A p p ella te  C ourt h e ld  th a t  p la in tiff  does 

n ot lose h is old r ig h t of ea sem en t b y  c h a n g in g  th e  p o s itio n  o f the  
jdlias, because th e  new  jdlias are n ea r ly  o f th e  sam e d im en sion s, 
and  as th eir  p osition  is h ig h er  th a n  th a t  o f  th e  o ld  jdlias, th e  
burden on d efen d an t is  ra th er  le ss  th an  b efore .

N o  au th or ity  w as quoted  for th e  above p rop osition . A g a in st  

i t  M r. Shah h as quoted  cases, such as 8cott v . Tape an d  Pendarves 
V . Monro, w h i c h  show  th a t  w h ere th e  w in d o w s o f th e  a ltered  
or new  b u ild ing  do n o t en joy  th e  sam e con es o f lig h t , or a  sub-

(1) (1884) 27 Ch. D. 43. (̂ ) (1S8G) 31 Cli. D, 554.
m (1889) P. J. p. 310. m  (1S92) 1 Cli. Gil.



sta n tia l p a r t th ereo f , as w ere en joyed  b y  th o se  o f th e  o ld  bu ild ings _
th e  rici-ht 'will he lo s t. F o r  th e  resp on d en t M r . G olm ld as re lies  Bai Hari-
on section  23  o f th e  E a sem en ts  A ct, an d  co n ten d s th a t th e  E n g lish
eases c ited  w ere  d ecid ed  upon  th e  b a sis  o f  th e  co n stru ctio n  to  b e  -

p u t on section  3  o f  th e  P rescr ip tion  A ct. But^ as p o in ted  ou t hy
M r. M ieh e ll in  h is notes to  section  23 o f  th e  E a sem en ts  Act;, th e
w ord in g  o f  th e  P rescr ip tio n  A c t  is su b s ta n t ia lly  th e  sam e as
that*  o f section  15^ paragraph  Ij o f th e  E a sem en ts  A c t j  S;nd i t  -
seem s ob v iou s th a t an  ad d ition a l b u rden  is  im p osed  on th e  se r v ie n t
h eritage , w h en  th e  easem en t c la im ed  is  e n tir e ly  d ifieren t fro m
th a t w h ich  w as formerlj^ en joyed . S u ch  m u s t  b e  th e  ease  w h e n
the cones of lig h t  can n ot be th e  sam e. C om pared w ith  th e  o ld
enjoym ent^ th e  access of l ig h t  and  a ir  s in ce  1 8 8 6  m ay  n o t be so
b u r d e n so m e ; b u t i t  is  a d ifferen t burden^ and  n o t h a v in g  b een
en joyed  fo r  tw e n ty  years^ it  is h o t a b so lu te .

I  w oiild j therefore, reverse  th e  decree o f th e  lo w er  A p p ella te  

C ourt an d  restore th a t o f th e  Sab ord in ate  J u d g e . A ll costs on  

th e  p la in tiff.

* PuLTON^ J . :— T he easem en t of l ig h t  api^ears to  co n sist  in  th e  
r ig h t o f  th e  o w n er  o f  th e  d om in an t ten em en t to  p reven t th e  
ow n er o f  th e  serv ien t ten em en t from  o b str u c tin g  th e  p assage  or 

certain  d efin ite  rays or p en cils  of l i g h t : E a sem en t A ctj sec tio n  4i,
Scott- V. PapeP'  ̂ and  Femlarvts v. MonroS-  ̂ W h en  th e  . easem ent' 
h as b een  acquired , th e  ow n er thereof^ il‘ h e  reb u ild s h is  h ou se , is  

en titled  to  th e  fu ll u se o f th e  sa m e r a y s  o f l ig h t  as h e  w a s  
p rev io u sly  en titled  to , irresp ective  o f th e  p recise  p o s itio n  o f  th e  

w in d ow  th ro u g h  w h ich  th e y  are rece ived .
S ec tio n  23 o f th e  E a sem en ts  A c t p rov id es th a t  th e  d a n in a n t  

ow ner m a y  from  tim e  to  tim e a lter th e  m od e or p la ce  o f en jo y in g  
th e  easem en t, p rov id ed  th a t h e  does n o t  th ereb y  im p ose  a n y  

addition al burden  on th e  serv ien t h er ita g e . T h e  b u rd en  on  th e  
serv ien t h er itage  co n sists  in  th e  o b lig a tio n  to  a llow  th e  p articu lar  
rays in  resp ect o f w hich  th e  easem en t h as b een  acq^uired to  pass 
u n ob stru cted . I n  a case of th is  so r t w h ere  th e  p o sitio n  o f th e  
w in d o w  h a s b een  ch an ged , th e  q u estion  is  w h eth er  i t  is  th e  sam e  
ray w h ich  en ters b y  th e  new  w in d o w  as p r e v io u s ly  entered
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t lir o u g li tlie  old w in d ow . I f  th e  p ositio n  o f th e  n ew  w in d ow  is  

sueli th a t th e  ray  of l ig h t  p a ss in g  th rou gh  it  w o u ld  h a v e  eq u a lly  
p a ssed  th rou gh  th e  o ld  w in d ow , th e n  th e  ea sem en t w h ic h  e n tit le s  

th e  ow n er o f  th e  d om in an t esta te  to  a free  p a ssa g e  for th a t  ray  
rem ains unaffected . If^ on th e  oth er  h and , th e  p o s itio n  o f  th e  

n ew  w in dow  is  such  th a t th e  r a y s  p a ss in g  th ro u g h  i t  w ou ld  n ot 

h ave p assed  th ro u g h  th e  o ld  w indow , th e n  i t  is clear th a t  no  
easem en t e s is t s  to  secure free  p assage  fo r  su ch  raj^s. If*  the  

p ositio n  of th e  new  w in d ow  is  such; in  re feren ce to  th e  old  

w in d ow , th a t i t  is dou b tfu l w h eth er  th e  r a y s  p a ss in g  th rou gh  

th e  tw o w in d ow s w ould h a v e  b een  th e  sam e, th o  c la im a n t to  th e  

casem en t w ho h as to  esta b lish  h is  r ig h t m u s t fa il. T ho new  

w in d ow  m ay b e o f th e  sam e size  as th e  old  w in d o w . I t  m ay  
adm it to  th e  room  a sim ilar  q u a n tity  o f l ig h t  as b efore . T he  

p assage o f th a t l ig h t  m a y  b e as l i t t le  in ju riou s to  th e  ow ner of 

th e  serv ien t ten em en t as th e  p a ssa g e  of th e  l ig h t  w h ic h  fe ll on  

th e  o ld  w indow . B u t  i f  th o  rays o f lig h t fa llin g  on th e  n ew  
w in d ow  are d ifferent, th a t  is, i f  th e  th o u g h  p rojected  w ould  

n o t h ave en tered  b y  th e  o ld  w in d ow , th en  i t  is  n o t an o ld  b u t a 

n ew  easem ent w h ich  is b e in g  se t u p . T h a t ap pears to  m e to  be  

th e  conclusion  d erived  from  th o  E n g lish  ca ses on  th e  su b ject  

and to  be in  accordance w ith  th e  p rov is ion s o f  th e  d efin itio n  of 
‘ ea sem en t’’ and section  23  of th e  A ct.

In  th e  presen t case M r. L a lsh a n k a r  h as fo u n d  th a t  th e  n ew  

w in d ow s are h ig h er  in  th e  w^all th a n  th e  o ld  w in d ow s w ere. I t  

w as n o t argued th a t th e  r a y s  o f l ig h t  w h ich  en ter  b y  th e  n ew  

w in d ow s could  h a v e  en tered  b y  th e  o ld  on es. T he easem en t, 
th erefore, w h ich  th e  p la in tiff  seek s to  en fo rce  is  d ifferen t from  

th e  form er easem ent. A cco rd in g ly  w e m u st reverse  th e  decree o f  

th e  low er A p p ella te  C ourt an d  restore th a t o f th e  S econ d  C lass 

Subordinate J u d g e , w ith  co sts  on  th e  p la in tiff  -through out.

Decree reversed.


