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about n e c e ss ity  o f  p ro o f o f  n o tice  h as b een  c lea r ly  la id  dow n b y  

this C ourt, th ere  w o u ld  seem  n o  h ard sh ip  in  in s is t in g  on i t s  
ob servan ce  ev en  i f  w e  had th e  p ow er  to  d isp en se  w ith  it . B u t  

w e h a v e  n o  su ch  p ow er. T he p la in tiff  w h en  h e  files h is  su it  

m a st a lle g e  th e  ca u se  o f  action  in  th e  m an n er  prescribed  in  
section  50 , and m u st p rove th e  n ecessa ry  a lleg a tio n s  in  so far  as  

th e y  are n o t  a d m itted  b y  th e  d e fen d a n t.
I n  th ese  circum stan ces, w itlio u t ex p r e ss in g  a n y  op in ion  as to  

th e  n a tu re  o f  th e  d efen d a n ts’ ten u re , we m u st rev erse  th e  decree  
o f  th e  lo w er  A p p ella te  C ourt and  restore  th a t  o f  th e  S u b ord in a te  

.Tndge, w ith  costs o f  b o th  appeals on th e  p la in tif ls .

Decree reversed.
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Before M r. Justice Candy mid M r, Justice Fulton.

KUNDANMAL ( o e ig in a i. D e f e n d a n t ), A p p e l l a n t , ICASHIBAI 
( oeigijtai. P l a in t ip p ) ,  E b spo n d e k t .*

Mortgage—Moi'tgagee iiipossession—Redemjpiio î—Accounts—Mode o j  
iakiriff accounts.

A mortgagor seeking to redeem must prove how mncli of the debt and interest 
lias been repaid.

duty of a mortgagee in possession is to keep a full, true and accurate 
account of the actual receipts and dishurseinents.

In taking acconnts between a mortgagor and mortgagee, the Judge must 
decide as to the accuracy or otherwise of the accounts pi'esented to him by the 
parties, and it is upon these accounts and the evidence before him in the case 
that he must find the amount payable on redemption.

S ecokd app eal from  th e  decision  o f  A . LucaSj D is tr ic t  J u d g e  

o f A h m ed n agar, m o d ify in g  th e  decree o f  R^o S ih e b  G .K , K anekar,
S u b ord in a te  J u d g e  o f N ev d sa .

S u it  fo r  red em ption  and  p ossession .

T he p la in tiff  filed th is  su it  in  th e  y e a r  1 8 9 8  to  red eem  an d  

recover  p ossession  o f  certa in  land , a lle g in g  th a t  i t  h ad  b een  

m ortgaged  in  Sex^tember, 1874 , by h er  d eceased  h u sb a n d  to  th e  

defendant^s fa th er  for  Rs. 4 4 5 -8 -0  a t  10  annas p er  cen t, p er

* Second Appeal No, 232 of 1901.

1902. 
January G.



m onth j th a t  th e  m o r tg a g e -d eb t had b een  sa tisfied  b y  th e  u su fru ct  

Ktikdaxmai, o f th e  p r o p e r ty ; th a t th e  cause o f  actio n  arose in  1 8 9 8 ;  and  

Kasdibai. prayingv th a t if  any b alan ce rem ain ed  d ue to  th e  d efen d an t, it
m ig h t b e  m ade p a y a b le  b y  an n u al in sta lm en ts.

T he d e fen d a n t con ten d ed  inter alia th a t  th e  am ou n t due on  

th e  m ortgage w as R s . 1 ,500  and th a t  th e  p la in tiff n o t  b e in g  an  

a gr icu ltu r ist w as n o t en tit le d  to  th e  in d u lg en ce  o f p a y m en t b y  

in sta lm en ts.

A t  th e  tr ia l th e  S u b ord in ate  Ju d g e  a p p o in ted  a O om m issionei’ 
to  take the account of profits and d isb u rsem en ts in  con n ection  w ith  

th e  property , and th e  accou n t m ade b y  h im  sh ow ed  th a t th ere  

w as a ba lance of K s. 1^119-1-1 d ue on  th e  m o rtg a g e .
T he account w as sh o w n  to  th e  p lead ers of th e  parties^ and  th ey  

did n o t q u estion  th e  correctn ess of th e  figure a rr iv ed  a t b y  the  
C om m issioner.

T he S u b ord in ate  J u d g e  in  h is  ju d gm en t ob served  th a t th e  rule  
of ddm-dupat w as n o t ap p licab le to  th e  case, b eca u se  th e  defendant  
had b een  p u t in  p ossession  as m o rtg a g ee , an d  w a s th erefore  
accountable for profits received  by h im  as a g a in st th e  in terest due. 
H is fin d in gs w ere  th a t th e  p la in t if f  w as n o t an  a g r ic u ltu r is t ; 
th a t th e  m ortgage-d eb t h ad  n o t b een  s a t is f ie d ; th a t  th e  land w as  
capable o f y ie ld in g  an  an n u a l n e t in com e v a ry in g  fro m  tw e n ty -o n e  
to  forty -five  ru p ees j th a t th e  a m ou n t d u e  b y  th e  p la in t if f  to  th e  
d efen d an t w as R s, 1 ,1 1 9 - 1 - 1 1 and th a t  th e  p la in tiff  sh ou ld  n o t bo  
gran ted  th e  in d u lg en ce  o f p a y m en t b y  in sta lm en ts. H e , therefore, 
on th e  2 8 th  J u n e , 1 9 0 0 , decreed  th a t  th e  p la in tiff sh ou ld  p a y  to  
th e  defendant R s, 1 ,119-1 -1  and co sts  o f th e  su it  on th e  3 1 st  

M archj 1901, and red eem  and  recover possession  o f  th e  lan d  free  

from  th e  m ortgage lie n  from  th e  d efen d a n t, and, in  default^ th a t  
th e  p la in tiff sh ou ld  b e  a b so lu te ly  debarred  from  a ll her r ig h t to  

redeem  th e  m ortgage .
The p la in tiff ap p ea led , u rg in g  inter alia th a t  th e  account had  

n ot been  properly ta k en  and  th a t th e  lo w er  C ourt w as w ron g  in  
h old ing  that,, she w as n o t an ag r icu ltu r ist. T he J u d g e , however^  

found th a t th e  p la in tiff w a s  not an  a g r icu ltu r ist , b u t h eld  th a t  

she w as en titled  to  redeem  th e  m o r tg a g e  on  p aym en t on ly  o f  th e  
principal, v iz . R s. 445-8 . H e  w as o f op in ion  th a t th e  d efen d an t  

(m ortgagee) had p a id  h im se lf  th e  in te r e s t  due on th e  m ortgage- 

debt in  each  year o u t of th e  p rofits o f  th e  la n d , and  th a t  th u s

3G4 THE INDIAN LAW REPORTS. [VOL. SXVL



VOL. X X V I.] BOMBAY SERIES. 365

o n ly  tlie  p rin cip a l d eb t rem ain ed  due. I n  M s ju d g m e n t h e  stated  

th e  m ode in  w liic li lie  arr ived  a t th is  co n c lu s io n  as f o l lo w s :

I see 310 reason to distrust tlie finding of tlie Siiborcliaate Judge tiat plaiutiffi 
in no!; rui agiiculturisfc. She iindoubtedly bas a sbop, Tvkicli brings in an 
iiieomrf wliioh is i)i'obal>ly far greater than the income derived from her land.

The Subordinate Judge has allowed Rs. 1J19-1-1 to defendant from plaintiff.
This siuu be bas arrived at fromtbe report of a Commissioner wbo prepared a 

statenieafc from the defendant’s accounts showing the principal sum dxte from 
year to year under the laortgage-deed in suit, tbe interest due thereon, and the 
realizntions and proiit*̂  derived by defendant from the mortgaged land, 
wliieli has been in bis possession from tbe date of tbe mortgage in 1874 till the 
pruseiit day. The acoonut relates to twenty-four years from 1874 to 1898, in 
•srbieh latter year this suit was instituted.

Tbe Cominis,<ioiier ba.s reported that the net profits of the land would amount 
from Rs. 21 to 45 a year, the average of these two ligureis being Bs. 33. On 
examining tlie Commissioner’s statement of account I  find that defendant has 
actually credited in all Es. 870 as profits of tbe land during tbe twenty-four years. 
Dividing this iigure by 24 tlie result is an average profit of Es. 36 a year.

It h  true tbat in some years many small sums bave been credited, ’wHle in 
others mucb larger ones appear, but tbe average profits haTe been Es. 36 
throughout this long term of years. The intSrest on tbe principal of Es. 445-8-0 
as allowed in tbe mortgage-bond comes to Es. 33-6-7 a year, wMch is less than 
tbe average profits derived by tbe defendant fI’om the land, and roughly tbe 
aamo as tho amount arrived at by taking an average of tbe figures of Rs, 21 and 
I’ s.-'lio gh'eu in the Opmmissioner’s I'eport.

Under these cireumstaiiees I  think I am quite justified in assuming tbat tbe 
defendant bas paid himself tbe intei'esb from year to year out of tbe profits of 
tbe land, and that all the plaiatiiT: can be reasonaldy called upon to pay bim is 
Es. 415-S'O, tbe principal of tbe mortgage bond.

Tbe d e fen d an t preferred  a  second  ^ippeal.

Daji A. Kha.rc for  th e  a p p ella n t (d efen d an t) ;™-“T h e  p rin cip le  
adopted  by th e  J u d g e  in  arr iv in g  a t th e  am o u n t to  b e  p a id  
for redem p tion  is erroneous. T he accou nt m ad e u p  b y  th e  

C om m ission er w as n ot objected  to  b y  th e  p la in tiff  in  th e  first 
Court, therefore th e  J u d g e  o u g h t n o t to  h a v e  dep arted  from  it . 
H e  hafs n o t tak en  in to  con sid eration  th e  su m s w e  sp en t in  

im p rovem en ts and o th erw ise . T h ese  sum s w ere m en tio n ed  in  

th e  C om m issioner’s accou n t and no ex cep tio n  w as ta k en  to  th em . 
T he J u d g e  does n o t find  th a t  th e  C om m ission er  a d o p ted  a  w ro n g  

princip le in  ta k in g  th e  accou n t. A n  accou n t b e tw e e n  m o rtg a g o r  

and m o rtg a g ee  ea u a o t be m ade u p  o n  th e  b a sis  o f a v era g e  profits,
;b 1 0 3 5 — -4
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1902. c;ome years th e  income of tlie  mortgaged property m ay be
K tjn da n m al very sm all and in some it may be very large.

SSG T H E  I N D I A N  L A W  B E P O R T S . [\ ^ 0 L . XKYl.

v»
K a s h i b a i .

Qangaram B . Hele for  th e  resp on d en t ( p l a i n t i f f ) I t  is  n o t  
qu ite  correct to  sa y  th a t w e  d id  n o t in  th e  fir st C ourt q u estion  
tlio correcfcuess of the accou n t m ade b y  th e  C om m ission er. 
W h a t Imppenod in  that C ourt w as th at th e  accou n t w as sh o w n  to  
our pleader b y  th e  C ourt and he ask ed  fo r  t im e  to  lo o k  in to  it .  
B ey o n d  th is  n o th in g  fa r th er  happened.

A ccording to  th e  fin d in g  o f  th e  J u d g e  th e  a v era g e  an n u a l 

n et profits o f the m ortgaged  lan d  rec e iv e d  b y  th e  m o rtg a g ee  
w as E s. 83  for tw en ty -fo u r  y ea rs. T h e to ta l a m o u n t w h ich  the  
defen d an t th u s  received  com cs to  R s . 7 9 2 . T he ru le  o f Mm- 
dtipat isj no double, n o t applicab le to  a case lik e  th e  p resen t. I f  

it  h ad  been  applicablej t l ie  d e fen d a n t w o u ld  h a v e  b een  en titled  
to  g e t  R s. 8 9 1  in  a ll ; w h ile  according to  th e  ca lcu la tio n  m ade 

b y  the J u d g e , th e  d e fen d a n t g e ts  R s. 4 5 0  o v er  and above th e  

sm n of R s. 79 2  w h ich  h e  lia s  a lread y  o b ta in ed  a s m esn e  profits 
T h e-d efen d an t th u s  g e ts  R s. 1^242 on  account o f th e  tran sac
tio n . T h is c ircu m stan ce seem s to  h ave w e ig h ed  w ith  th e  J u d g e  

w h en  h e ordered th a t th e  d efen d an t w a s  e n tit le d  to  recover  th e  

principal only. U n d er th e  c ircum stan ces o f  th e  case , th erefo re , 
th e  order of th e  J u d g e  is  fa ir  and eq u ita b le . I t  w a s  contended  

th a t  an account cannot b e  m ade up  on  av era g e  m esn e  profits. 
W e  su b m it that w h en  th e  accoun t ex ten d s over  a  n u m b er o f  
yea rs  as in  th e  p resen t case, an  average  m a y  fa ir ly  b e  tak en . 
T he account ta k e n  b y  th e  C om m issioner sh ow s th is . T hat 
account, sh ow s th a t i f  th e  in com e in  a  p articu lar  y ea r  w a s lo w , 

the incom e in  th e  p rev iou s or th e  fo llo w in g  w a s h ig h . T h u s th e  

to ta l n e t incom e d u r in g  th e  w h ole  p er iod  affords a  fair te s t  to  
d eterm ine th e  n et incom e o f  each y ea r .

Candy, J. I n  m y  op in ion  th e  D is tr ic t  J u d g e  w as w ro n g  in  

th e  princip le on w h ich  h e  reversed  th e  d ecree o f  th e  S u b ord in a te  

J u d ge , and aw arded  red em p tion  on p a y m e n t of th e  p rin cip a l 

debt o n ly .

T he parties arc M a rw a r is  and  do n o t th e m se lv e s  cu lt iv a te  

la n d ; i t  w as th erefore  st ip u la ted  in  th e  bon d  th a t th e  m ortgagee  

m ight- g ive th e  land  for cu lt iv a tio n  to  a ten a n t, an d  o u t o f th e



laiicllorcVs moietj’ of the produce^ after defraying the  Govemmenfc 19D2.
assessm en t, cred it th e  b a lan ce  a g a in s t t l ie  d eb t. KtnrDASMAL

A t th e  o u tse t  o f  th e  su it  th ere  w a s  th e  tisu a l fr in g e  o f k a s b i b a i .

ex a g g era tio n  o n  b o th  sid es . P la in tiff  u rg ed  th a t  s h e  w a s an
a g r icu ltu r ist (h o p in g  o f  course to  g e t  th e  a d v a n ta g e  o f  th e  
B ek k h a n  A g r ic u ltu r is ts ’ R e lie f  Aet)^ and  th a t  th e  d eb t h a d  been  
satisfied  b y  th e  u su fru ct o f th e  la n d . D e fe n d a n t p lead ed  
th a t  R s. 1 ,500  w ere  d u e to  h im ; b u t th is  w a s an  e x a g g era tio n  
w h ich  ho did n o t  p ersist in,, for  h e  produced  h is  a ccou n ts , w h ich  
purported  to sho^v w h a t ho cred ited  e v e r y  y ea r  as h is  share  
o f th e  produeo o f th e  land., am.l he w e n t  in to  th e  w itn ess-b o x  
and ( posed th a t  th e  accoim ts w ere true and a u th en tic . H e  also  
p n t in to  th e  w itn ess -b o x  h is ten a n t w ho h ad  b een  in  o ccu p a tio n  
o f  th e  land for  tw e n ty  y ea rs , w h o  conld h a v e  b een  cross-exam in ed  

i f  there had b een  a n y  su g g e s tio n  m ad e th a t  th e  accou n ts  
did  n o t tru ly  show  th e  p rod uce a c tu a lly  received  an d  it s  true  
v a lu e . T he plainfciff^s p lea d er  ob ta in ed  an a d jou rn m en t fo r  
five d ays in  order to  scru tin ize  th e  account w h ich  h a d  b een  draw n  
up  b y  tw o  O om m issioners on th e  basis o f th e  accou n ts ten d ered  
l»y th e  d efen d a n t. N o  o b jec tio n  w as ta k e n , and  it  w o u ld  seem  
from  th e  ev id en ce  adduced b y  th e  p arties th a t  th is  ab sen ce  
o f  ob jection  in clu d ed  b o th  th e  d efen d an t's a cco u n ts  an d  th e  

C om m issioner's accou n t d raw n  up  on  th e  b a s is  o f th o se  a cco u n ts  
and in  co n fo rm ity  w ith  th e  term s o f th e  m o r tg a g e  b on d .

T he S u bord in ate J u d g e , therefore^, aw ard ed  red em p tion  on  

p aym en t of R s. 1 ,119-1 -1 , th e  sum  arrived a t in  th e  C om m issioner’s  
nceou nt, th e  ru le  o f dm i-dupat n ot b e in g  ap p licab le .

B u t p la in tiff p ersisted  in  h er  ex a g g era tio n . B he ap p ea led  to- 
th e  D istr ic t  J u d g e , h er m ain  grounds o f appeal b e in g  co n cern ed ’ 
w ith  her p lea  th a t  sh e  w as an  ag r icu ltu r ist. O n th is  p o in t  
th e  D is tr ic t  J u d g e  fo u n d  a g a in s t h er . E v e n  on  th e  q u estio n  as 

to  th e  term s on  w h ich  sh e  w a s en titled  to  redeem , th e  m em o 
randum  o f ap p ea l did  n o t d ir e c t ly  a ttack  th e  p la in tiff’s accou n ts.
A n d  th e  D is tr ic t  J u d g e  a p p a ren tly  re lied  on  th em , for  h e  
accepted  th e  figure (R s. 8 7 0 )  g iv e n  as th e  to ta l o f a ll  th e  p rofits  
'received  b y  th e  m o r tg a g ee  d u rin g  th e  tw e n ty -fo u r  y e a r s  covered  

b y  th e  accounts- B u t th e n  h e  proceeded  to  dit^ide th e  fig u re  8 7 0  
b y  2 4  j and  a s  th e  resu lt g a v e  an  av era g e  profit o f R s, 8 6  a  

yea r , and as th e  in te r e s t  on  th e  p r in c ip a l i f  duly paid em nj
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1902. came to  R s. 38 odd , h e  assumed th a t  th e  d e fen d an t had
yTTî -n4TCTVTAT~ paid  h im self th e  in tere st from  y e a r  to y ea r  ou t o f th e  profits

K a b h i b a i  p la in tiff cou ld  o n ly  he ca lled  on to  p a y
th e  principal. S u ch  an  assu m p tion  can n ot be justified^ because 
w e k n ow  th a t in  som e y e a r s  th e  harvests^ in  th e  d is tr ic t in  
w h ich  th is  v il la g e  (S on a i) is  s itu a ted , w ere  bad. I n  su ch  y ears  
th e  produce cou ld  n o t  h a v e  paid  off th e  in tere st. I n  oth er  years  
th e  h arvest m a y  h a v e  been  good and th e n  th e  p rod u ce m u st h a v e  
e?:ceeded in  v a lu e  R s, 83, w h ich  sum  rep resen ts  th e  in terest on  
th e  o r ig in a l p rin cip a l. T h e a ccou n ts p rod u ced  b y  d efen d an t  
ap p arently  ta lly  w ith  th ese  w e ll-k n o w n  fa cts . I f  th e  accounts 
are correct fo r  th e  to ta l produce, w h y  are th e y  n o t good for  th e  
item s o f each y ea r  w h ich  m ak e up  th a t  to ta l ? P la in tiff and her  
la te  husband  and son  liv e d  in  th e  v il la g e  in  w h ich  th e  lan d  is  
situ ated . T h ey  m u st h a v e  k n ow n  each  y ea r  w h a t th e  lan d  w as 
y ie ld in g  and  w h a t th e  ten a n t w as p a y in g  to th e  land lord . It 
w as n o t su g g es ted  th a t  th e y  ever  ca lled  on th e  m ortgagee  to  
produce h is  y e a r ly  accou n t o f th e  p rod u ce  received  b y  h im  or 
th a t h e  refu sed  to  sh o w  th e  sam e. I t  w a s  n o t su g g ested  th at 
the prices fixed b y  th e  d e fen d a n t w ere  n o t acco i’d in g  to  the; 
current ra te  o f th e  d a y . P la in tiff  is  a sh op keep er and con l^  
easily  h ave  te s te d  d efen d an t\s  figu res b y  her ow n  accou n ts.

The case must^ th erefore , go  b a ck  to  th e  D is tr ic t  Ju d ge, w h o  
im vin g  regard  to  th e  ab ove facts  an d  to  th e  con d u ct o f th e  ca e 

and to  th e  ev idence recorded^ and  on  an  exam in ation  o f th e  
lep o rt o f th e  C om m issioner (E x h ib it  32) and  o f th e  report and  

accounts prepared  b y  th e  tw o  C om m ission ers (E x h ib its  43 , 4&X 
and a fter  ob ta in in g  a n y  ex p la n a tio n  o f th e  sam e i f  such  b e  

deem ed n ecessary , w i l l  find  w h a t is  th e  sum  due to  th e  m o rt
gagee, on p a y m en t o f w h ich  red em p tion  sh ou ld  be allow ed.

C osts to  b e  costs in  th e  appeal.

PxjLTONj J . ;— T he p la in tiff  su ed  to  red eem  certa in  lan d  m ort
gaged  in  1874  to  th e  d efen d an t to  .secure rep aym en t o f E s . 44 5 |. 
w ith  in tere st a t 10  annas per cen t, per m en sem  (7-̂ - per cent, 
per an nu m ). T h ere  w ere  to  b e  m o n th ly  rests  w ith  in terest oh  
in terest, an d  th e  m ortgagee  w ho w a s p u t in to  p ossession  o f the  
property  w as to  g iv e  cred it to  th e  m o r tg a g o r  fo r  th e  p rofits.

T he Subord inate J u d g e  ap p oin ted  a  C om m issioner to  exam ine' 
th e  accounts, and on  h is report, w h ic h  was ^how n to  th e  p lea ,der |
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oi' tlio parties wlio did not c|uestion the correctness o f tlie figures IQQ2.
arrived at, ionud that Ry. 1,119-1-1 remained "due to the mort- K t i k d a n m a i ,

gagee after giving credit for the profits admitted in t ie  account KismBAi.
to have been received.

T h e ev id en ce  w as p r in c ip a lly  d irected  to  th e  q u e st io n  w h e th er  

the plaintiff*, who is the widow o f th e  mortgagor (a M arw a r i), w as  

or was not an agriculturist. This question was d ecid ed  in th e  

negative.
T he only evidence bearing on th e  correctn ess o f  th e  accou n ts

was (1) that of the defendant, aged 39j who said :
I liare got luy accounts. They are regularly kei t̂ in the ordinary course of 

l>xisjne.s.s. I  li:ive kept accounts; o£ tlie management of the land in suit, I  have 
given ill evidence extracts o f my aeoomits. They are correct. The accounts 
are not settled \\itli. tlio plaintiff. There is one -well in the land in suit. The 
sxxjjply of ’frater in tlio •well is short. The land in suit is, three miiess distant 
from Sonai. Mahadu witness is my debtor.

and (S) that of MahadUj the cultivator^ who said :
I  am in oeeupation o f the same for twenty ’̂ ear.s., The defendtwit receives S to

10 TOtiuuds of grain as prolits of his share per aimnxn. At times lio is req^uirod 
to pay assessment of the same out o f his own pocket. There is one well in the 
land. I have grown garden crop in three UgMs of the land in suit. The land 
in snit was plonghud by me. I am not a debtor of the defenSant, The land ia 
distant from our village, and so irrigated crops are not grown every year therein 
This year Being famine year I have grown that crop hy the use of water of the 
well.

T he plaintiff, w h o  is  th e  w id o w  o f  th e  niortgagoFj w a s  ex a m in ed  
as to  l » r  shop, b u t said  n o th in g  about th e  produce o f  th is  lan d .
P o ss ib ly  sh e k n e w  n o th in g  ab ou t it ,  as n e ith er  h er  ow n  p lead er  
n or th e  d e fen d a n t's  p lead er nor th e  S u b ord in ate  J u d g e  ask ed  her  
an y  q u estion s on  th e  su b ject. A t an y  ra te  h er  ev id e n c e  h as no  

b earin g  on th e  p o in t.
A lth o u g h  f t  is  sta ted  th a t  th e  correctn ess o f th e  fig u res o f th e  

O om niissioner's report w a s  n o t  q uestioned , i t  is  n o t  s ta ted  in  eith er  
ju d g m en t th a t th e  correctn ess of th e  accou n ts w as a d m itted . I n  

appeal to  th e  D is tr ic t  J u d g e  th e  correctness o f  th e  a cco u n ts  w a s  
exp ress ly  im p u g n ed  as fo llo w s :

(2) It has been wrongly held by the lower Court that the morfcgage-debt has 
not been satisfied.

(3) A very low estimate o£ the net annnal produce of the land in  dispute has 
been wrongly made.
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1902. (6) The lower Couit has erred in not appointing a Commissiouer to report as
to tlie capacity of tlie property regarding its income, tliongli it was proper and 
just to do so.

KiguiB&i.
T he D is tr ic t  J u d g e  d isp osed  o f tlie  ap p ea l as fo llo w s  ;

The Subordinate Judge has allowed Es. 1,119-1-1 to defendant from plaintiff. 
This sum he has arrived at txjDon tho report of a Oommissioner, who prepared 

a statement from tho defendant’s acconnts showing the principal sxtm duo from 
year to year under the mortgage deed in suit, the interest due thereon, and the 
realizations and net profits derived by defendant from tho moxtgagod land, which 
has been in his possession from the date of the mortgage in 1874! till the present 
day. The accounts relate to t’\\'enty-four years from lS 7 i to 1808, in which 
latter year this suit was instituted.

Tlia Commiasioner has reported that the net proliLw of tho laud would amouut 
from Kti. 21 to Bs. -io a year, the average of these t̂ vo ligures boiiig Hs, 33. On 
ttxaniining the Commissioner’s statement of account, I find that defendant has 
actually credited in all Es. 870 as'profits of the land during the twenty-four ycarH. 
Dividing this figure by 24 tho result ia an average proiit of Es. 3G a year.

It is true that in some years many small sums appear, but the average prolits 
have been Bs- 36 throughout this long term of years. The interest on the 
principal of Ks, 445-8-0, as allowed in the inoiigage bond, cumcs to lls, uC-G'?, 
which is less than the average profits derived by the defendant from the land: 
and, roughly, the same as the amount arrived at by taking an average of th^ 
figures of Es. 21 and Es. 45 given in the Commissioner’s report.

Under these circumstances I think I am quite justified in assuming 
the defendant has paid himself the interest from year to year out of the proiitSf! 
of tho land, and that all tho plaintifl; can be reasonably called upon to pay him is’ 
Es, 44)5-8-0, the principal of the mortgage bond.

On secon d  ap p ea l M r. D . A . Ivhare_,’w h o  appeared* for  the  
m ortgagee , a tta ck ed  th e  D is tr ic t J u d g e 's  d ec is io n  ou  th e  ground  

th a t h e  d id  n o t sa y  th e  account,s w ere  w r o n g ; th a t an average  

could n ever  h e  a c c e p te d ; and  th a t  i t  m u s t  be in correct.
N o w  I  h a v e  h ad  douL ts w h eth er  w o o u g h t n o t to  c o n f im  the  

decrcOj fo r  th e  q u estion  w h a t  th e  a u n u a l p ro fits  anTounted to  wab* 
one of fa c t and n o t one o f law . S t ill  a fter  ca re fu lly  considering  
M r. K h a re’s a rg u m en t i t  must^ I th in k , b e  conceded  th a t before  

h a v in g  recourse to  an  estim ate  n o t based  on  a ctu a l figaresj a 
ju d ge  of fa c t  m u st,a p p ly  h is  m in d  ca re fu lly  to  th e  account w hich

- purports to  be th e  accou n t o f actu a l receipt,s a n d  disbursements^: 

and d eterm in e on  its  in h eren t app earan ce o f accuracy  and 

probab ility  and an y  o ther ev id en ce  th a t  m a y  b e  a va ilab le  w h e th e | 
i t  is an  account w h ich  m ost probably  rep resen ts correctly  w h $ |
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h a s actu a lly  occurred. T h e  la w  seem s to be p la in , T lie morfc»
g a g o i '  see ljin g  to  red eem  m u st prove h o w  m u ch  o f  th e  d eb t E ctndakh\ ju

an d  in tere st h as been, rep a id  : Shah Mulilmti Lall v .  Bahoo St'ee Eashibai*
Kislieii. 8inffhS^^ T h e d u ty  o f a m o r tg a g ee  in  p o ssessio n  is  to
k eep  a  fuil^ tru e  and accu ratc  accou nt o f th e  a ctu a l rece ip ts  and
disbursements.'-'^ W h e n  an accou n t is  presented^ th e  ju d g e  of fa c t
on  w h om  r e sts  th e  re sp o n s ib ility  o f coraiiig  to  a tru e  decision

musit ex a m in e  it  ̂an d  before arriv in g  a t  a  con clu sion  as to  w h e th er
it  is  such  a il accoun t as a  p ru d en t m an  o u g h t to  aceejD.t, h e  m u st
consider th e  d e ta ils  an d  ascerta in  w h eth er  i t  h a s b een  k e p t on
principles w h ich  in d ica te  th a t  it  is p rob ab ly  correct. T h e  accou n t
books in  th e  x)reaent case h a v e  n o t b een  sen t up to  th is  C ourt.
P ossib ly  th e y  m ay con ta in  in form ation  w h ich  m a y  rem ove  th e  
d ilS cu lties su g g e s te d  b y  th e  C om m issioner’s su m m a ry . I  h a v e  
had th a t su m m ary  tra n s la ted  and  n o te  p o in ts  w h ic h  req u ire  
exp lan ation . I  find  th a t  from  9fch S ep tem b er, 1 8 7 4 , to  29 th  
Jan u ary , 1S 79— a p eriod  in c lu d in g  th e  w e ll-k n o w n  fa m in e  years  

of I S 76-77'—th e  profits w ore sufficient to  p a y  th e  in tere st. On  
th e  2 9 th  J a n u a r y j 1879^ th e  balance due w as R s. 434.-9-9 . A fte r  

th a t  th ere  w a s  a n  u n in terru p ted  in crease  o f  d eb t e v e r y  y ea r  
dow n to  th e  end. H o w  is  th a t  in crease  to  b e  a ccou n ted  for  ?
N e ith e r  C ourt h as su g g ested  an y  e x p la n a tio n . I n  th e  earlier  

years th ere  is  a  freq u en tly  recurring  figu re o f l l s .  1 4 -1 -3  added  
to  prin cip a l, and  in  la ter  y ears o f E s. 21 -4 -0 - W h a t do th ese  
figures rep resen t ? I f  th e y  are on accou n t o f  a ssessm en t, th e  
ch an ge o f  rate, w h ich  m a y  b e due to  a rev ised  settlem ent^  need s  

exp lan ation . T h ese  are d ifficn lties w h ich  are ob v io u s on  th e  face  

o f th e  C om m ission er’s r ep o rt. I t  i s  v e r y  p o ss ib le  th a t  b y  referen ce  
to  th e  accou n t b ook s or b y  q u estio n in g  th e  p la in tiff  or tho  
C om m issioner th e y  m a y  b e c leared  a w a y ; b u t a t p resen t i t  is  n o t ‘ 
apparent h o w  th e  figu res h ave  been  en tered . I t  is  n o t cleat- 
w h eth er  in  th e  books a n y  d eta ils  are g iv e n  o f  th e  q u a n tit ie s  o f  
grain  rece ived  and o f th e  ra tes o f com m u tation  or w h e th e r  o n ly  
m on ey  item s h a v e  b een  en tered , as sh o w n  in  co lu m n s 5 and  6  o f  

th e  C om m ission er’s  s ta tem en t. I  th in k  th a t  b efore  a c c e p tin g  or 

rejectin g  accou n ts in  su its  b e tw een  m ortgagor  an d  niortgajvee i t

(1) (1868) 13 M oor^ I. A. 157 at p. 193.
(■-2) Transfer o£ Property Act, se ĵtiou 7U (c), wbioli merely rcjtemfees tlic old law.
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1002, is  u su a lly  n ecessary  to  ex a m in e  th em  c r it ic a lly . T h e  om ission

Kukdanmat, o f  th e  m ortgagor to  a ss is t  b y  cr it ic iz in g  th e  item s m ay, o f course, 
be ta k en  in to  con sideration . I n  some cases su ch  om ission  ma.y Ije 

accepted  as sh ow in g  th a t  th e  accounts can n ot bo a ttack ed  or  ̂ in  

other w ords, are k n o w n  to  be correct. B u t  in  oth er  cases i t  m ay  
m erely  in d ica te  ign oran ce  o f th e  proper cou rse  to  ta k e  or an  

in a b ility  on th e  p art o f th e  c lien t to g iv e  su ita b le  in stru ction s to  

h is  p leader. N o  gen ei’a l ru le  can, of course, b e  la id  d ow n . I n  th e  

P resid en cy  to w n  th e  p a r ty  is  exp ected  to  sh ow  w here th e  accoiu its  

are w ron g , b u t  th e  procedure ap p licab le th ere  m a y  n o t a lw ays  

be eq u a lly  su ita b le  for  th e  m ofussih  T his is  recogn ized  in  th e  
C ivil P rocedure C ode, w h ich , in stea d  o£ la y in g  d o w n  rules for  
tak in g  excep tion s to  th e  reports o f C om m issioners, s im p ly  provides 

in  section  895 th a t  th e ir  p roceed ings sh a ll b e  rece iv ed  in  evidence, 

lea v in g  it  to  th e  C ourt to  a ss ign  to  su ch  ev id en ce  th e  w e ig h t w h ich  

th e  circum stan ces and  th e  su b stan ce o f th e rep ort m ay seem  to  
ju stify . W h ile  i t  is  tr u e  th a t  no g en era l ru le as to  th e  va lu e  of 

accounts can  be laid  d ow n , s t ill i t  is c lea r  th a t  in  each  case a ll the  
circum stances m u st b e  considered , su ch  as th e  re la tiv e  p ositions ' 

o f th e  p arties to  each  o th er , th e  trad e or caste  o f th e  m ortgagor,!  
and any other m atters lik e ly  to  be m a ter ia l. I t  is  for th e  party^  

w h o p u ts forw ard  th e  accou n ts to  ex p la in  th em  and  su p port themS 

in  such a  w a y  as to  con v in ce  th e  J u d g e  th a t th ere  is  such  

p rob ah ility  o f  th eir  accuracy  as to  m ak e  i t  reason ab le  fo r  a 
pru dent m an to  accep t th em . I f  th e  J u d g e  accep t th em  as correct, 
he ou gh t to act on  th em . I f  h e  th in k s  th a t  th e y  are n o t correct 
and  o u g h t n o t to  be acted  on, th en  h e  m u s t do h is  b est to  form  

an estim ate  of th e  probab le prod u ce on  th e  ev id en ce  th a t is  
ava ilab le . S u ch  an  estim a te , w h ich  w il l  o f n e c e s s ity  u su a lly  be  
based on  average profits, cannot o f cou rse  b e  accu rate , b u t, ,if  

m oderate and reason ab le , can be ad op ted  o n  th e  gro u n d  th a t it  is 
fa ir  to  draw  in feren ces  again st th e  m o rtgagee  in  possession , 

because h e , b e in g  th e  p arty  w ho a lon e  can  k n o w  th e  actual facts , 
has fa iled  to  k eep  th e  accou nts in  a  m an n er in  w h ich  th e  C ourt 
can sa fe ly  accep t th e m .

I  h a v e  gone in to  th is  subject a t  som e le n g th , p artly  because I: 
th in k  th a t th e  m eth od  o f d ea lin g  w ith  th ese  accounts, w h ich  fren 
q iien tly , as in  th e  p resen t case, cover  a  g rea t m a n y  yea rs, is  o ften  
n ot v e r y  clear ly  understood, T he b u rd en  o f p roo f, indeed , is  on
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th e  m ortgagor, b u t th e  n atu re o f tb e  p ro o f w h ic li h e  can  g iv e  w il l  i I'tis,

naturally in most: cases be only of a general eharacter as to tho' ■ ]v
probable profits that th e  lanJ., i f  properly  m anaged^ o n g h t to  y ie ld , Kisuir.Ai-.
and m ay  co n s is t  p a r tly  o f aclm issious eo u ta in ed  in  th e  d e fen d a n t’s
account b o o k s. T h e su b jec t is in  som e m easure d ea lt w ith  in
SM I Mu JcMm LaU v. Bahoo Brce Kislieii Smgĥ ^̂  in  th e  p a ssa g e  on
]>age 197  co m m en c in g  “ T h e con ten ts  o f  th e  d o cu m en ts them selves^
h ow ever , fu rn ish  m ore grou n d  for d o u b tin g  th e ir  accu racy , &e,/^
b u t it  w i l l  o f cou rse be rem em bered th a t  th e  c ircu m stan ces o f
each  case are d ifieren t from  th ose  o f o th er  cases.

In  th e  p resen t case th e  d efect o f th e  D is tr ic t  Judge-’s ju d g m e n t  
appears to  be th a t lie  h as not ex p ressed  a n y  c lear  op in ion  as to  

th e  accuracy or o th erw ise  of th e  accou n ts p resen ted  b y  th e  
m o rtg a g ee . H e  h as arrived  a t a r e su lt  w h ich  ca n  o n ly  b e  arrived  

at if  he d is tru sts  th e  accounts^ b ut h e  has n o t s ta te d  th a t  h e  d oes  
d istru st th em  e ith er  w h o lly  or in  p art j an d  it  d oes n o t appear  

th a t ho h a s fu l ly  rea lized  th e  n e c e ss ity  o f m a k in g  up  h is  m in d  a s  
to  th e ir  a ccu racy  or otherw ise.

I n  th ese  c ircum stan ces I  h a v e  com c to  th e  conclusion^ th o n g h  
n ot w ith o u t hesitatioU j th a t  h is  d ec is ion  can n ot be accep ted , I  

th in k  w e  inust^ th erefo re , reverse h is  d ecree an d  rem and  th e  case  
for a  fresh  d ecis ion  in  reference to  th e  a b o v e  rem ark s, I t  w o u ld  
not^ in  m y  op in ion , b e  correct for  th is  C ou rt to  resto re  th e  d ecree  

o f the S u b ord in ate  J u d g e  on rev ersin g  th e  decree o f  th e  D is tr ic t  
J u d ge . T h e p a rtie s  have- a r ig h t to  a fin d in g  o f th e  A p p ella te  

Court on  th e  factsj and w e are n o t  en titled  to  su b stitu te  our  
op in ion  for  th a t o f th e  D is tr ic t  J u d g e . Besides^ in  th e  presen t 

ease, a fter  s tu d y in g  th e  C om m issioner's report^ I  shou ld  h a r d ly  b e  
prepared to  h o ld  th a t  on  th e  ev idence as i t  h a s  com e b efore  u s  
w e are in  a  p o sitio n  to  g iv e  an y  sa tis fa c to ry  o p in ion .

C osts to  be co sts  in  th e  appeal. A s  th e  m o rtg a g e  d eed  and  th e  
C om m ission er’s report h a v e  b een  tran sla ted , I  th in k  th a t  cop ies  

o f th ese  tra n s la tio n s  sh ou ld  be a n n exed  fo r  th e  u se  o f  th e  D is tr ic t  
Ju d ge.

Oase remandedo
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