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order. I n  th e  p resen t ca se  th e  p la in t if f  a lleg es  th a t  h e  w as  

w ro n g fu lly  d isp o ssessed  by th e  d e fen d a n t on  th e  3 0 th  o f  
Octolber, 1900 . H e  filed  h is  su it  in  th e  M dm latd^ r’s Court on  

th e  6 th  o f  M arch , 1901 . T a k in g  i t  a s an  ord in ary  case, n o t  

ham pered  h y  an order under section  145  o f th e  C ode o f  C rim inal 

Procedurej th e  p la in t if f  w ou ld  h a v e  to  p rove th a t  h e  w a s  
w r o n g fu lly  d isp ossessed  w ith in  s ix  m o n th s b efore th e  6 th  o f  

M arch, 1 9 0 1 . H is  a lleg a tio n  th a t h e  w a s  in  p o ssessio n  on and  
t ill th e  lOfch o f  O ctober, 1900 , i f  proved, w ou ld  e n tit le  h im  to  a 

decree. B u t, i t  is  sa id , th e  M a g istra te’s  fin d in g  u n d er  section  145  

com es in  h is w a y . T h e  an sw er  to  th a t  is  th a t , a ssu m in g  i t  to  be a 
con clu sive  find ing  w h ich  can n ot be re-op en ed  in  a n y  c iv il litig a tio n , 
i t  is  co n c lu s iv e  on ly  to  th e  e x te n t th a t  th e  d e fen d a n t w as in  

possession  on th e  2 0 th  o f  O ctober, 19 0 0 , and  has b een  sin ce  th en  
in  p ossession . S ec tio n  1 4 5  did  n o t em p ow er th e  M agistrate to  

find w ho w as in  p ossession  b efore  th a t . H e  cou ld  o n ly  g o  in to  

th at q uestion  in c id e n ta lly  fo r  th e  pu rp ose  of fin d in g  w ho w as in  

possession  at th e  d ate  o f  h is  order. I t  is , th erefore , com p eten t to  

th e  M?Cmlatdar to  d ec id e  w h eth er  th e  p la in tiff  w as in  possession  
before th e  2 0 th  o f  O ctober, 1900 .

I  w ou ld , th erefore , m a k e  th e  ru le  a b so lu te  and  sen d  b ack  th e  

case to th e  M dm latdar for  d isp osa l accord in g  to  law . C osts, in  

m y  opinion , sh ou ld  ab id e  th e  resu lt.

^ule made absolute. Cage remanded.

APPELLATE CIVIL.

Before Mr. Jtidica Fulton and M r, Justicc Ghandavarkar.

1901, GAN OO AITD ANOTHEE (OBIGINAI. DEPElfDANTS), A p PELIANTS, V. SH U I
D e o e m le r  17. DEV SIDHESH'WAR a n d  o t i ie e s  (o e ig in a i .  P l a i n t i i ’Es), E esp on d en is .'*

Landlord and tenant—Ejectment— Notice, to quit—Necessity o f  proving 
sertfice o f  proper notice to quit—Land Revenue Code, Bombay Act V  
o f 1879, section 84-~Issues to be raised by the Court—Practice—y; 
Procedure.

The plaintiffs sued to eject tKe defendants from certain land, alleging that 
they were yearly tenants. The defendants {inter alia) pleaded that they were
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pemanent tenants. The plaintiffs at the hearing did not prove service of aotloe 
to quit as required by section 84 of the Land Revenue Code (Bombay Act Y  of 
1879), but contended that service of notice was admictod by tlie defendants 
in their Tvntteu statement,

Seld, that the defendants in. their written statement, although not expressly 
denying the receipt of a noticej disputed its legality, and thereby threw on the 
plaintiffs the burden of proving the service o f a proper notice. Î ’o such proof was 
given. Consequently, even assuming that the defendants were yearly tenants, 
the plaintiffs had not proved the termination of the touanoy or their right to 
rec'over possession.

The fact that no isstie is raised as to matters which the plaintifE is bound to 
prove does nob justify the inference that the defendant intends to admit them. 
The duty of raising issues rests under the Civil Procedure Code ‘with the Court.

Second a p p ea l fro m  th e  d ecis ion  o f G . D . M a d g a o n ta r , A ss is ta n t  

Ju d g e  o f  E a tu d g ir i, a m en d in g  th e  d ecree  p assed  b y  R ao  Sjlheb  

V ’. N .  B liid e , J o in t S u b o rd in a te  J u d g e  o f  V e n g u r la .
S a it  for  p o ssessio n  an d  ren t.
T h e p la in tiffs  a lleg ed  th a t  th e y  w ere m a n a g ers  o f  cerfcaiii 

p ro p erty  b e lo n g in g  to  certa in  d e ities . T h ey  filed  th is  su it a s  

su ch  m a n a g ers to  recover p ossession  o f  cer ta in  la n d  from  th e  

d efen d a n ts, w h o m  th e y  a lleg ed  to  be y e a r ly  te n a n ts . T h ey  sta ted  

th a t  th e y  h a d  g iv en  th e  d efen d a n ts n o tice s  in  w r it in g  fo r  
te rm in a tin g  th e ir  l i v i n g / ’

T h e  d efen d a n ts d en ied  th a t  th e y  w ere y e a r ly  te n a n ts  an d  
claim ed  to  h o ld  th e  lan d  in  qu estion  as p erm an en t te n a n ts . T h ey  

fu r th er  p lead ed  th a t  p la in tiffs had  n o  r ig h t to  g iv e  a  n o tice  to  
term in ate  th e  ten a n cy , an d  th a t i t  w a s  n o t  a  proper and  le g a l  
n o tic e .”

T he S u b ord in a te  J u d g e  h eld  th a t  th e  p la in tiffs  w ere n o t  

e n titled  to  recover p ossession , b u t  aw ard ed  th e  ren t o n ly .
O n a p p ea l b y  th e  p la in tiffs  th e  A ss is ta n t  J u d g e  v a r ied  th e  

decree an d  aw arded p ossession  to  th e  p la in tiffs .
T h e d e fen d a n ts  a p p ea led  to  th e  H ig h  C ourt.

J f. Y\ Qolhah for  th e  ap p ella n ts  (d e fen d a n ts) ;— T h e  p la in tiffs  
h a v e  n o t p ro v ed  serv ice  o f  a  proper n o tic e  to  q u it . T h e  ob jec tio n  

as to w an t o f  d ue n o tice  w as ta k en  in  th e  w r itten  statem ent^ and  

i t  can be ra ised  in  secon d  a p p e a l; DodJiu v . Madhavmo, '̂^

1 9 0 1 .

&A2J00
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_ff. G, Coyaji for  resp on d en ts (p la in t i f f s ) ;— T he d efen d an ts  

ill tlie ir  w r itte n  sta tem en t adm it th e  rece ip t o f n o tice . T h ey  

contend  th a t i t  was n o t a proper n otice . I t  w as, th erefore , fo r  

them , to  produce th e  n o tice  th a t w a s serv ed  n p o n  th em  an d  to  
show  th a t i t  was n ot a  leg a l n o tice . T h ey  raised  n o  is su e  on th e  
p oin t. T h ey  h a v e  w a iv ed  th e  ob jection  to  i t  and  can n ot take th e  

poin t n o w .

E ultojTj J .  :— U n d er  section  50 o f th e  C iv il P ro ced u re  Code th e  

pla in tiffs w ere bou nd  to s ta te  th e  cau se  o f  action  and  whex’e ; 
and w h en  i t  arose^ and  th e y  w ere, therefore^ u n d er  th e  n ecess ity  

o f s e tt in g  fo r th  in  th e ir  p la in t th e  p recise  n atu re  o f th e  n o tice  to 
quit on w h ich  th e y  relied  and th e  d a te  on  w h ich  i t  w as g iven . 
T h e d efen d an ts in  th e ir  w ritten  statem ent;, w h ile  n o t expressly- 

d en y in g  receip t of a  notice, d ispu ted  its  le g a l it y ,  and thereby* 

th rew  on. th e  p la in tiffs  th e  b u rd en  o f  p r o v in g  th e  serv ice  o f a: 
proper n o tice  accord in g  to  th e  req u irem en ts o f  sec tio n  84 o f th e  

Land R ev en u e  C ode. N o  such  proof, h ow ever, has b een  g iven . 
C onsequently, ev en  on th e  assu m p tion  th a t  th e  d efen d a n ts are  

annual tenants^ th e  p la in tiffs  h ave  n o t p roved  th e  term in ation  o f  

th e  ten an cy  or th e ir  r ig h t  to  resum e p ossession .

M r. C oyaji con ten d ed  th a t as no issu e  w as ra ised  on th is  p o in t  

in  th e C ourt o f first in s ta n ce  th e  d e fen d a n ts  m a s t  be d eem ed  to;: 
h ave w a iv ed  it .  W e  cannot, h o w ev er , accep t th is  co n ten tio n . 
In  Doclfm v . Madhavrao^ '̂i th is  C ourt has h e ld  th a t in  an  

ejectment} su it th e  ob jection  o f w a n t  o f  n o tice  is  fa ta l ev en  i f  

tak en  for  th e  first tim e  in  second ap p ea l. W ith  th is  d ecis ion  we- 

en tire ly  concur. W aiver  imx^lies a eonscious a ssen t, and  i t  seem s  

u n lik e ly  th a t th e  d e fen d a n ts  in ten d ed  to  ad m it th e  su iS c ien cy  o f  

th e  notice . B u t h o w ev er  th a t  m ay b e, th ere  is  no p roo f o f a n y  such  

adm ission  w h ich  can n ot be in ferred  from  th e  om ission  to  a sk  tli© 
Court to  raise an  issu e . T he d u ty  o f ra is in g , is su es  rests  u n d er  

th e  Code of C iv il P roced ure on  th e  C ourt, and  i t  w o u ld  be;; 
unsafe to  presum e from  th e  fa ilu re  o f th e  C ourt to  ra ise  the: 
necessary issu es an in ten tio n  o f the d efen d an t to  ad m it th e  facts  

w h ich  th e  p la in tiff w as bound to  p rove. S u ch  a p resu m p tion  

w ould  in  m any cases be m a n ife s t ly  con trary  to  fa c t . A s  th e  laW

(]) as?3) 18 11Q»
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about n e c e ss ity  o f  p ro o f o f  n o tice  h as b een  c lea r ly  la id  dow n b y  

this C ourt, th ere  w o u ld  seem  n o  h ard sh ip  in  in s is t in g  on i t s  
ob servan ce  ev en  i f  w e  had th e  p ow er  to  d isp en se  w ith  it . B u t  

w e h a v e  n o  su ch  p ow er. T he p la in tiff  w h en  h e  files h is  su it  

m a st a lle g e  th e  ca u se  o f  action  in  th e  m an n er  prescribed  in  
section  50 , and m u st p rove th e  n ecessa ry  a lleg a tio n s  in  so far  as  

th e y  are n o t  a d m itted  b y  th e  d e fen d a n t.
I n  th ese  circum stan ces, w itlio u t ex p r e ss in g  a n y  op in ion  as to  

th e  n a tu re  o f  th e  d efen d a n ts’ ten u re , we m u st rev erse  th e  decree  
o f  th e  lo w er  A p p ella te  C ourt and  restore  th a t  o f  th e  S u b ord in a te  

.Tndge, w ith  costs o f  b o th  appeals on th e  p la in tif ls .

Decree reversed.
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Before M r. Justice Candy mid M r, Justice Fulton.

KUNDANMAL ( o e ig in a i. D e f e n d a n t ), A p p e l l a n t , ICASHIBAI 
( oeigijtai. P l a in t ip p ) ,  E b spo n d e k t .*

Mortgage—Moi'tgagee iiipossession—Redemjpiio î—Accounts—Mode o j  
iakiriff accounts.

A mortgagor seeking to redeem must prove how mncli of the debt and interest 
lias been repaid.

duty of a mortgagee in possession is to keep a full, true and accurate 
account of the actual receipts and dishurseinents.

In taking acconnts between a mortgagor and mortgagee, the Judge must 
decide as to the accuracy or otherwise of the accounts pi'esented to him by the 
parties, and it is upon these accounts and the evidence before him in the case 
that he must find the amount payable on redemption.

S ecokd app eal from  th e  decision  o f  A . LucaSj D is tr ic t  J u d g e  

o f A h m ed n agar, m o d ify in g  th e  decree o f  R^o S ih e b  G .K , K anekar,
S u b ord in a te  J u d g e  o f N ev d sa .

S u it  fo r  red em ption  and  p ossession .

T he p la in tiff  filed th is  su it  in  th e  y e a r  1 8 9 8  to  red eem  an d  

recover  p ossession  o f  certa in  land , a lle g in g  th a t  i t  h ad  b een  

m ortgaged  in  Sex^tember, 1874 , by h er  d eceased  h u sb a n d  to  th e  

defendant^s fa th er  for  Rs. 4 4 5 -8 -0  a t  10  annas p er  cen t, p er

* Second Appeal No, 232 of 1901.

1902. 
January G.


