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th e  se ttle m e n t ’biuding' on th e  la u d  w ith o u t  co m m u n ica tin g  h is  

order f ix in g  th e  e ssessm en t to  th e  p erso n  p resu m a b ly  ow n in g  th e  

lan d  or  b y  com m u n ica tin g  i t  to  a  m ere  d u m m y  w h o  has n o th in g  

to  do w ith  th e  lan d . H a d  it  b een  th e  in te n tio n  o f  th e  L e g is la tu r e  

to  p rovide b y  th e  se c t io n  th a t  th e  C o llector  sh ou ld , b efore jBxing 

th e  assessm ent^ en ter  in to  a so r t o f  p re lim in a ry  d iscu ss io n  w ith  th e  

superior h o ld er  & c., i t  w ou ld  h a v e  u sed  a p t la n g u a g e  to  e x p ress  

th a t  in ten tio n , su ch  as w e  find in  th e  B o m b a y  S u m m ary  S e t t le 

m en t A c t or in  B e n g a l B e g . I I  of 1 8 1 9 , th e  p ro v is io n s  of th e  la t te r  

o f w h ich  requ ire th e  C ollector , b e fo re  a ssessin g  a n y  la n d  to  th e  

lan d  reven u e , to  d eliver  to  th e  ow n er th e r e o f  a  s t a t e m e n t , o f  

th e  grou n d s on  w h ich  h is  lan d  app ears to  th e  C o llector  lia b le  

to  a ssessm en t an d  to  ex a m in e  h is  t i t le  d eeds. N o  such  p ro 
v is io n s  are  to  be fo u n d  in  B o m b a y  A c t  I I  o f  1 8 7 6 . I t  m a y  be 

d esirab le  th a t th e  C ollector sh ou ld  h old  a  p re lim in a r y  in q u ir y  
b efore fix in g  th e  assessm en t and  h ear  w h a t th e  ow n er  o f th e  

lan d  so u g h t to  be assessed  has to  sa y . S u ch  a  procedure m a y  
enable h im  to  exercise  h is  d iscretion ary  p o w er  ju s t ly  and reason
ab ly  an d  a v o id  u n n ecessary  lit ig a tio n . B u t  in  th e  ab sen ce o f  

a n y th in g  in  th e  A c t  c lea r ly  req u ir in g  th e  C o llec to r  to  a d o p t th a t  
procedure or d ec la r in g  th a t  h is  a c tio n  sh a ll be ttlira vires i f  ho  

does n o t  fo l lo w  i t ,  I  do n o t  th in k  w e  can  h o ld  th a t  th e  d iscre
tio n a ry  p ow er v e s te d  in  th e  C ollector  b y  sec tio n  8  is  su b ject to  

a n y  su ch  restr iction  as Mr, R iv e tt-O a rn a c  h a s . a sk ed  u s  to  
im p ose  u p on  it .

Decree mifmmh
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APPELLATE CIVIL.

Before Sir L, H. JenHns, Chief Justice, and Mr. Jtisiicc OJntndavarhar. 
NAGAPPA (oBi&iNAL Plaintiff), Applicant, v. SATAD BADKUDIN

AND OTHERS (OBIGINAl DEFENDANTS), OPPONENTS.*'

Mdmlatddr—Fosscssoiy suit—Juriedictim-—Previous order of Magistrate 
under section 143, Criminal Procedure Code {A ct Y  of 1898)̂

Oq the 22nd of December, 1900, a Magistrate passed an Order under section 145 
of tie Criminal Procedure Code (Act T of 1898), deciding that, on the 20th. o£

1001. 
JD ecem ber 4 ,

*  Civil Application 84 of 1901, Bttraordinary Jurisdiction,
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1901.

Nagatpa
V.

Sayak
B auhttdik .

October, 1900, one Sayad Martoosa was *n actual possession of certain land. On 
the 6fcli of Maxell, 1901, the plaintiff bronglit tliis suit against the defendants (of 
wliotn the said Savad Martooaa was one) to recover possession of the said land  ̂
alleging that on the lOr.h of October, 1900, the defendants had wrongfully dig- 
possessed him of it. TheMdmlatddr held that having regard to the Magistrate’s 
order of the 22nd of December, 1900, ho had no jiirisdiction to hear the suit. 
On appl'cation to the High. Court,

Held (remanding the case for disposal)) that the Mdmlatdar had jurisdiction 
to try the case.

L illu r. Amiajii^'i distinguished.

A p p l i c a t i o n  iinclev the ex traord in ary  ju r isd ic t io n  (section  1522 

of the C iv il P rocedure Oode^ A ct X I V  o f 1 8 8 2 ) a g a in st th e  order 

passed b y  Rao Saheb  N .  N . N a d k a rn i, M ^m latd^r o f A nkola  in  
th e  Karwc^r D istr ic t, in  a  possessory  su it .

O a th e  20th  o f O ctober, 19U0, th e  F ir s t  C lass M ag istra te  at 
K^rwar m ade an order under section  145  o f  th e  C rim inal 
Procedure Code (A ct V  o f 1 8 98 ) w h e r e b y  he decided  th a t one 

Sayad M artooza, one o f th e  d efen d an ts in  th is  su it, w as in  actual 
possession  of th e  lan d  n ow  in  q uestion .

On th e  6 th  of M arch , 1901, th e  p la in tiff filed  th is  possessory  su it  
in  th e  C ourt of th e  M d,mlatdar of A n k o la  in  th e  Kdirwd,r D istr ict, 
a lleg in g  th a t on th e  lO th  o f  October, 1 9 0 0 , the d efen d an ts (o f w hom  

Sayad M artooza w as one) h ad  fo r c ib ly  d isp o ssessed  h im  o f th e  

said land .
T he M dm latdar h eld  th a t under sec tio n  1 0  o f  th e  M dmlatd^rtj' 

A ct (B om b ay  A ct I I I  of 1876) he had  no ju r isd ic tio n  to  tr y  th e  
su it. H e  passed  th e  fo llo w in g  order :

On questioning the plaintiff I  understand that this very land was declared 
to be ill the possession of one Sayad Martooza by the First Class Magistrate of 
ICirwar only some two months back under section 145 of the Criminal Prooedxirc 
Code. A  Magistrate’s decision under section I4<o of the Criminal Procedure 
Code ia conclusive evidence of possession {Lilhi v. Amiaji, I. L. E. S Bom. 387), 
and moreover the plaintifT vras a party to the procaedings. Therefore, I  return 
the plaint as out of any jurisdiction under section 10 of the M amlatdfe’ Oonrts 
Act. . •

(1) (1881) 5 Boh’. 387.
(2) Seotion 10 of the Mamlatdars’ CourtE; Act (Boui. Act I I I  o f  3876)
10. If it appeal'to the M^mlatddr that the subject of the plaint is not within 

his ^ui'isdiotion, he shall retuvn the plaint in order to its being presented in the propcf 
ICoiu't*
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A g a in st  th is  order tlie  p la in tiff preferred  au  ap p lica tion  to  th e  
H ig h  Court} u n d er  i t s  ex traord in ary  jarisdicfcion (section  622 o f  

th e  C ivil P roced u re Oodej Act; X I V  o f  1 8 S 2), co n ten d in g  th a t th e  

M dm latdar erred  in  h o ld in g  th a t h e  had no ju r isd ic tio n  to  en ter ta in  

th e  su it and th a t a n  order passed  b y  a  M a g is tra te  under section  

145 o f th e  C rim inal Procedure Code w as n o t  a bar to  a p ossessory  

su it  in  th e  M um latdar’s C ourt.
A  ruU nisi w as issu ed  requiring th e  d e fen d a n ts to  sh ow  cau se  

w h y  th e  order p assed  b y  th e  Mainlafcdar sh o u ld  n o t  b e  set asid e .

'Nilkanth A. SMvesIioarkaf for  th e  ap p lica n t (p la in tiff) in  
wupport of th e  r u le ;— T h e M dm latdar w as c lea r ly  in  error in  

h o ld in g  th a t h e  h a d  no ju r isd ic tion  to  ta k e  cogn izan ce of our su it .  
S ection  10 o f th e  M ^mlatdars^ A ct re la tes  to  th e  lo ca l area o f t h e  

ju r isd ic tio n  o f a  M dm latdar. I f  th e  p ro p erty  in  d isp u te  is  s itu a te  

w ith in  h is  d iv ision  o f  a  d istr ict, a  M dm latddr can n ot d ec lin e  to  
en ter ta in  a  p ossessory  su it  w ith  resp ec t to  su ch  property .

T h e order p assed  b y  th e  F irst C lass M a g istra te  o f  K arw ar is  n o  

bar to  our su it  in  th e  M am latdar’s C ourt. W e  filed  th e  p o sse sso ry  
su it on th e  6 th  o f M arch, 1901. U n d e r  sec tio n  15^ c la u se  (a), of 

th e  M fimlatdars^ C ourts A c t, th e  M amlatdi^r h ad  to  d e term in e  
w h eth er  w e  w ere in possession  a t  a n y  tim e  w ith in  s i s  m o n th s  

prior to  th e  6 th  of M arch, th a t  is , from  th e  6 th  o f October^ 1 9 0 0 ,  
T h e  order of th e  M a g is tra te  was p a ssed  on th e  2 0 th  o f O ctober, 
E to u  th e  M dm latdar^thereforej under sec t io n  15 h a  1 ju r isd ic t io n  to  
d eterm in e w h eth er  w e  h ad  b een  in  p ossession  a t a n y  t im e  b e tw een  

th e  6 th  o f  O ctober to  theSO th  o f O ctober. I f  w e w ere  in  p o sses
sion  a t an y  tim e w ith in  s ix  m on th s prior to  th e  t im e  th e  su it  w a s  
filed ,w e are en titled  to  g e t  redress in  th e  possessory  su it . T h e r u lin g  

in  Boulat Koer v . Bameswari Koerî '̂̂  sh ow s th a t  section  1 4 5  o f  
th e  C rim inal P roced u re Code en a b les  a M a g is tra te  to  pass a  

tem p orary  order w ith  resp ect to  p o ssessio n  of p ro p erty  and  th a t  

th e  order rem ains in  force  u n til th e  r ig h t  to  h o ld  th e  p rop erty  is  
d eterm in ed  b y  a n y  com p eten t C ourt. W e  su b m it th a t  th e  

M itm latdar’s C ourt is  a  com p eten t C ourt to  d eterm in e  su ch  r ig h t .

SUaram S. Patlcar for th e  o p p on en ts (d e fen d a n ts) sh o w ed  

•The M a g is tra te  fou n d  th a t  on  th e  2 0 th  o f O ctober, 19 0 0 ,

U) (1899) 26 CaU 625.

1901.
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1901. S ayad  Martooza-^ one o f t l ie  defen d an ts iu th e  p resen t su it , was in  

possession. Section 145 , c lau se  5, o f th e  C rim in a l P rocedure C ode  

Sayad d ow n  tlia t an order p assed  b y  a M a g is tra te  u n d er th a t
liA’DBtrDiir. section  is  conclnsive and final. T h ere fo re  th e  order b e in g  

con clu sive  as to  th e  fa c t o f  possession,, th e  M ^rnlatdar w as ju stified  
in  h o ld in g  th a t  he h ad  n o  ju r isd ic t io n  to  d is tu rb  th a t  order. W e

re ly  on v. AnnajiŜ '̂
C lause 4s of sec tio n  145 of th e  C rim inal P roced u re C ode d is tin c t ly  

la y s dow n  th a t th e  order o f th e  L la g is tra te  sh a ll ha^e reference  

to  th e  sta te  of affairs tw o m o n th s prior to  th e  p a ss in g  o f th e  
order. T h erefore, th e  order o f th e  M a g is tra te  b e in g  p assed  on  

th e  20th  o f O ctober, 1 9 0 0 , w ould  b e  fin a l as to  p ossession  n o t,o n ly  

on th e  6 til of O ctober, b u t tw o  m o n th s p r io r  to  th e  2 0 th  o f  

O ctober. T here wasj, th erefore , no fo rc ib le  d isp o ssess io n  b y  u s  on  

or about th e  6 th  o f  O ctober, 1900 .

ShiDe Îivarhar in  r e p ly  ~U n d er d a n s e  4  o f sec tio n  145 o f th e  

C rim inal P rocedure C ode i t  is  d iscre tio n a ry  w ith  a  M ag istra te  

to  pass an  order w ith  reg a rd  to  th e  p o ssess io n  for th e  p reviou s  

tw o  m onths. H e  m a y  do  so i f  h e  ch ooses .

J ehkiks, C J .  ;— W e  are asked  in  th e  exerc ise  o f  o u r  re v ision al 

pow ers to  se t asid e th e  order o f a M ^m latdd,r on  th e  ground th a t  

h e  fa iled  to  exercise  a  ju r isd ic t io n  v e s te d  in  h im  b y  law .
T he petitioner m ed  for po)?session o f  certain h n ch , aJhging 

th at h e  h ad  b een  d isp ossessed  on th e  1 0 th  o f O ctob er, 1900 . T he  

j\'Mmlatddr returned  th e  p la in t u n d er sec tio n  10 o f  th e  M amlatddrs^  

A ct, as it  appeared  to  h im  th a t i t s  su b jec t w as n o t  w ith in  h is  

ju risd iction . T he grou n d  o f  th is  d ec is io n  w a s th a t  a M a g is tra te  

had  p rev iou sly , u n d er  sec tio n  145 o f  th e  C rim in a l P roced u re Code^ 

1898 , d ecid ed  th a t  S a y a d  M artooza, o n e  o f  th e  d efen d an ts in  th is  

su it, w as in  actu a l p ossession  of th e  la n d  n ow  in  su it ;  th a t  such  

finding w as c o n c lu s iv e ; and  so th e  su it  w a s  n o t m a in ta in ab le .
I t  is  necessary  h ere  to  s ta te  a  fe w  o f  th e  m ater ia l d ates. I t  

w as on  th e  2 0 th  o f O ctober, 1 9 0 0 , th a t  th e  M a g is tra te  m ad e h is  
order u n d er su b -sectio n  1 o f  section  1 4 6 , an d  i t  w as on  th e  22n d  

o f D ecem ber th a t th e  order d ec id in g  th e  fa c t  o f a ctu a l p ossession

U) (1881) 6 Bora. 387.
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was p assed . T k e p resen t su it w as CQinmeneed on  th e  6 tli o f  

March, 1901,
N o w  th e  is su e  th e  M dm latdar h ad  to  d ecid e  w as w h eth er  

th e p la in tiff  or a n y  p erson  on h is  b eh a lf or th r o u g h  w h om  h e  

cla im s w as in  p ossession  or e n jo y m en t o f  th e  p r o p e r ty  or u se  

claim ed  up  to  a n y  tim e  w ith in  s i s  m on th s b e fo re  th e  su it  w as  
f i le d ”  T h e  fin d in g  u n d er  sec tio n  14 5  d irec tly  h a d  re feren ce  to  

the con d ition  o f th in g s  on  th e  2 0 th  of O ctober, so  th a t  i f  m a tters  

rested  th ere , th e  M agistrate's fin d in g , e v e n  i f  con clu sive  in  
a c iv il sui’tj •would n o t h a v e  n ecess ita ted  a  fin d in g  a d v erse  to  th e  

p la in tiff on  th e  issu e  I  h a v e  c ited . B u t, th e n , i t  is  a rg u ed  th a t  
th e  p rov iso  to  su h -section  4  of section  14 5  in d ir e c t ly  g iv e s  th e  
M agistra te’s fin d in g  an  ex ten d ed  operation , and  in v o lv e s  th e  

resu lt th a t  n o t o n ly  w as M artooza  in  p ossession  on th e  2 0 th  o f  

O ctober, b u t th a t  th e  p la in tiff had not b een  fo rc ib ly  and  w ro n g fu lly  

disp ossessed  w ith in  tw o  m on th s before th a t  date^ an d  th a t th is  

n ot on ly  d isp roves th e  p la in tif i’s a lleg a tio n  o f dispossessLon on  
th e  1 0 th  of O ctober, b u t n ecess ita tes  a n e g a t iv e  answ er to th e  

issu e . I n  th is con n ection  th e  op p on en t has re lied  on  th e  d ecis ion  

o f W est, J.j in  Z ilM w  AnmjiS^  ̂ N o  doubt th a t  learned  Ju d ge  
did  th ere  exp ress th e  op in ion  th a t  “ th e  d ecis ion  o f a  M agistrate  
under th e  Code o f C rim in a l P roced ure is  co n c lu s iv e  a s to th e  

possession.^^ T h at w as a decision  under section  530  of Aeb X  o f  
1872, w h ich  p rov id es th a t  the M a g istra te , a fter  sa t is fy in g  h im se lf  

us to  th e  {act of actual p ossession , " s h a l l  is su e  an  order d eclarin g  

th e  p a rty  or p a r tie s  to be en titled  to  re ta in  p ossession  u n til ou sted  
b y  due cou rse  o f la w , and  forb id d in g  a ll d istu rb an ce  o f  possession 
u ntil th a t tim e.'’"’ N o w  i t  is  im p ortan t to  n o tice  th a t th e  A c t  

requires th e  M a g is tra te  to  find as to  th e  fa c t  o f  a c tu a l possession  
on  th e  d ate o f secon d  a n d  n o t o f th e  p re lim in ary  order, and in  

th a t I’esp ect differs fro m  th e  p resen t A ct. T his, I  th in k , affords 

an  exp lan ation  o f  W e st J / s  op in ion , and th is  is  m ade th e  
m ore ap p aren t b y  w h a t is  to  b e  fo u n d  a t p a g e  S92 o f th e  R eport. 
T he learn ed  J u d g e  th ere  s a y s : " N o w  th e  M a g is tra te  in 1874 
ad ju d ged  th a t L il lu  w as in  possession , and  g a v e , o r  secu red , h im  

possession  even  i£ h e  had  i t  n o t b e fo re .” I t  is , I  th in k j c lear  
th a t th e  learn ed  J u d g e  h ad  th is  in m in d  when, h e  expressed th e

lOGJ.

NAaii’i-A
-D.

Satab
BaDRTJ3)I1I,

(3) (1881) 6 Bom. 3S7*
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1001.
HAaAITA

v-
Sayad

TSa u b u d iit .

S ayad  Martooza-j one o f th e  defendants in  th e  p resen t su it , w as in  
possession . S ection  145 , c lau se  5, o f th e  C rim in a l P rocedu re Code  

la y s  dow n th a t an  order p assed  by a  M a g is tra te  u n d er  th a t  
section  is conclusive and fin a l. T h erefore  th e  ord er being' 
con clu sive  a s  to  th e  fa c t o f possession,, the M d m latd ar w as ju stified  
in  h old ing th a t  he h ad  no ju r isd ic t io n  to  d istu rb  th a t  order. W e  

ro ly  on Lillu  v. AnnajiS^^
Claused o f sec t io n  145 o f th e  C rim inal P roced u re C ode d is tin c t ly  

la y s  dow n th a t th e  order o f  th e  M a g is tra te  sh a ll h a v e  reference  

to  th e  sta te  of affairs tw o  m o n th s p rior to  th e  p a ss in g  o f th e  
order. Thereforoj th e  order of th e  M a g is tra te  b e in g  p a ssed  on  
th e  20th  of O ctober, 1900^ w ould  be final a s  to  p ossession  n o t o n ly  

on th e  6 tli of October^ b u t tw o  m on th s p r io r  to  th e  2 0 th  o f  

O ctober. T here wasj therefore^no forcib le  d isp o ssess io n  b y  u s on  
or about th e  6 th  o f O ctober, 1900 .

S/iives/ivarkar in  r ep ly  —U n d er  c lau se  4  o f  sec tio n  145 o f  th e  

C rim inal P rocedure C ode i t  is  d isc r e tio n a iy  w ith  a M a g is tra te  

to  pass an order w ith  reg a rd  to  th e  p o ssess io n  for th e  prev iou s  

tw o  m onths. H e  m a y  do so i f  h e  ch ooses.

J e n k in s , C J .  :— W e  are ask ed  in  th e  exerc ise  o f o u r  rev ision a l 

pow ers to  se t aside th e  ord er o f a M ^m latd^r on th e  grou nd  th a t  
h e  fa iled  to  exercise a  ju r isd ic t io n  v e sted  in  h im  b y  law .

T he p etitio n er  sued  fo r  p ossession  o f  certa in  lan d s, a lleg in g  

th a t he had been  d isp ossessed  on th e  1 0 th  o f  O ctober, 1900 . The  

M iim latdjir returned  th e  p la in t  under sec t io n  10 o f  th e  M iimlatdars^  

A ct, as it  appeared to  h im  th a t  i t s  su b jec t w as n o t  w ith in  h is  

ju risd iction . T he grou n d  o f  th is  d ec is ion  w as th a t a M ag istra te  

had  previou sly , u n d er  sec tio n  145 o f th e  C rim in a l P roced u re C ode, 

1898 , decided  th a t  S a y a d  M artooza, on e o f  th e  d efen d an ts in th is  

su it, w as in  actu a l p o ssessio n  o f th e  la n d  n ow  in  s u i t ; th a t  such  
finding w as c o n c lu s iv e ; an d  so th e  su it  w a s  n o t m ain ta in ab le .

I t  is  necessary  h ere  to  s ta te  a  few  o f th e  m ater ia l d ates. I t  

w as on th e  2 0 th  of O ctober, 1900 , th a t  th e  Magistrate made h is  

order under su b -section  1  of section  1 4 5 , an d  i t  w as on th e  22nd  

o f D ecem ber th a t th e  order d ec id in g  th e  fa c t  o f  a c tu a l p ossession

(1) (1881) 6 Bom. 887.
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'was p assed . T h e presen t su it w as co m m en eed  on  tlie  6 th  o f  

M arcli, 1901 .
N o w  th e  is su e  th e  M dm latdar had  to  d ec id e  w a s  w h eth er  

th e  p la in t if f  or a n y  p erson  on h is  b e h a lf  or  th r o u g h  w h o m  h e  

cla im s w as in  p ossession  or en jo y m e n t o f  th e  p r o p e r ty  or u se  

cla im ed  u p  to  a n y  tinae w ith in  s i s  m o n th s  b e fo re  th e  su it  w as  

■filed.”  T h o  fin d in g  u n d er  sec tio n  145  d ir e c t ly  h a d  re feren ce  to  

the con d ition  o f  th in g s  on th e  2 0 th  of October^ so th a t  i f  m a tters  
rested  th ere , th e  M agistra te's fin d in g , e v e n  i f  co n c lu siv e  in  

a  c iv il suit_, w ou ld  n o t h a v e  n ecess ita ted  a  f in d in g  a d v erse  to  th e  
-p h iin t if f  o n  th e  is su e  I  h a v e  c ited . B u tj th en , i t  i s  a rg u ed  th a t  

th e  p ro v iso  to  su b -section  4  o f section  14 5  in d ir e c t ly  g iv e s  th e  
M agistra te’s fin d in g  an  ex ten d ed  operation^ a n d  in v o lv e s  th e  
resu lt th a t  n o t  o n ly  w as M artooza  in  p ossession  on th e  2 0 th  o f  

O ctober, b u t  th a t  th e  p la in tiff  had  not b een  fo r c ib ly  and  w ro n g fu lly  

d isp ossessed  w ith in  tw o  m on th s before t h a t  date;, and  th a t  th is  

n o t on ly  d isp ro v es th e  p la in tiff’s a lle g a tio n  of d isp o sse ss io n  on  
th e  1 0 th  o f O ctober, b u t n ecess ita tes  a  n e g a t iv e  answ er to  th e  

issu e . I n  th is  co n n ectio n  th e  op p on en t h as re lied  on  th e  d ec is io n  

o f West^ J.j in  Zilho v .  AnmjiS '̂̂  N o  doubt th a t  learn ed  J u d g e  
d id  th ere  ex p ress  th e  op in ion  th a t  “ th e  d ec is io n  o f a  M agistra te  

under th e  C ode o f C rim in a l P roced u re is  co n c lu s iv e  as to  th e  
p o s s e s s io n /’ T h a t w as a  decision  under sec tio n  6 3 0  o f A c t X  of 
1872, w h ic h  p ro v id es th a t  th e  M a g is tra te , a fter  sa t is fy in g  h im se lf  

as to  th e  fa c t  of ac tu a l p ossession , “ sh a ll is su e  an  order d eclarin g  

th e  p a r ty  or p a r tie s  to  be en titled  to  r e ta in  p ossession  u n t i l ou sted  
by due co u rse  o f la w , and  fo rb id d in g  a ll d is tu rb a n ce  o f  p ossession  

u n til th a t  t im e .’’ N o w  i t  is  im p o rta n t to  n o tice  th a t th e  A c t  
rc(|u ires th e  M a g is tra te  to  find  as to  th e  fa c t  o f  a c tu a l p ossession  
on th e  d ate o f seco n d  an d  n o t o f th e  p re lim in a ry  order, and in  

th a t resp ec t differs fro m  th e  p resen t A ct. T h is, I  th in k , affords 

an exp lan ation  o f W e s t  J .’s op in ion , and th is  is  m ade th e  

more ap p aren t b y  w h a t is  to  b e  fo u n d  a t p a g e  392  o f th e  R eport. 
T he lea rn ed  J u d g e  th ere  s a y s : “ N o w  th e  M a g is tra te  in  18 7 4  
ad ju d ged  th a t L illu  w as in  p ossession , and  g a v e , or secu red , h im  

p ossession  ev en  i f  h e  h ad  i t  n o t b e fo re .” I t  is , I  th in k , c lear  
th a t th e  learn ed  J u d g e  h ad  th is  in  m in d  w h en  h e  ex p ressed  th e

1903.
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v iew  on  w h ich  re liance is  p laced. W h a t  h e  m ea n t w a s th a t  th ere  

w a s no g a in sa y in g  th e  fa c t o f p o s s e s s io n ; for i t  w as a c tu a lly  

g iv en  w h en  th e  order w a s p assed , w h a te v e r  m ay h a v e  b een  th e  

fa c t  before. T he decisiouj therefore , is  n o  a u th o r ity  for  th e  

proposition  th a t  a fin d in g  by  a M a g is tra te  under th e  p resen t A c t  

as to th e  fa c t  o f actual p o ssessio n  a t th e  d a te  o f th e  prelim inary^  

order is  con clu sive as to  th e  p ossession  fo r  a p eriod  of tw o  m onths  

prior to  th a t  date^ so  as to  preclude a M a m la td a r  fro m  en qu iring  

in to  th e  m atter  in  a su it d u ly  in s t itu te d  u n d er the M amlatdars;’ 
A ct. W h en  regard  is  h ad  to  th e  purp ose  o f p roceed in gs under  

section  145 and  th e  m od e in  w h ich  th e y  are  n ecessa r ily  conduetedj 

I  should  h a v e  b een  v e r y  lo th  to  h o ld  o th erw ise .

T he resu lt is  th a t, in  m y  opinion^ th e  M am la td ar  h as m is
conceived  th e  effect o f th e  M a g is tr a te ’s order an d  th a t  th e  case  

m u st be rem anded th a t h e  m ay  deal w ith  i t  accord in g  to  law . 
T he r u le , th erefore , m u st be m ade ab so lu te  and th e  costs w ill  

abide th e  resu lt.

C h a n d a v a e k a r , J . i— I  am  of o p in ion  th a t th e  M am latdar  
w a s w ron g  in  h o ld in g  th a t he had n o  ju r isd ic t io n  to  en terta in  

th is  su it under th e  M am latdars^ A c t b ecause o f ih e  order passed  

b y  a P ir s t C lass M a g is tra te  in  favou r o f  th e  d e fen d a n t under  

section  145 of th e  Code o f C rim inal P roced u re. A s w as pointed  

o u t in  Qliykm Chmder Roy v . Brojo Kant Roy a>id another 
in  regard to  sec tio n  318 o f  th e  C rim inal P rocedure C ode o f 1861  

(A ct X X V  of 1861), w h ich  is  reprod uced  w ith  certa in  am end

m ents in  section  145 o f th e  p resen t C rim inal P rocedure Code_, 
the object of th a t sec tio n  is  “ to  m ain ta in  a p arty  in  possession , 
tem porarily  at lea st, w h eth er  th a t  p ossession  is  a w ro n g fu l one  

or n o t ” ; w h ile  th e  o b jec t o f a  p o sse sso ry  s u it  b ro u g h t under th e  
first paragraph o f section  4  of th e  M am latd ar s’ A c t is  th e  sam e as 

th at of section  15 o f A c t  X I V  o f 1859, i.e., i t  is, as w as also  

pointed out in  th e  r u lin g  above cited; to  restore  to  possession  
parties d ispossessed  o th erw ise  th an  b y  d u e course o f  law.^^ I t  w as 
h eld  in  th a t  case th a t  th e  fa c t  of an aw ard  h a v in g  b een  p assed  

b y  a  M ag istra te  under section  318 o f  th e  C ode o f  Crim inal 

P rocedure m a in ta in in g  a party  in  p ossession  is  no  bar to a

(1) (1873) 20 Gal. W. R. 12,
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p ossessory  action  u n d er  th e  p ro v is io n s o f sec tio n  15 o f  A c t  X I V  

o f 1 8 5 9 /•’ T h is la tter  section  is  n o w  sec tio n  9 of th e  Specific  
R e lie f  A ctj w h ich  h as b een  h e ld  to  confer on  a  r eg u la r  C iv il  

Ooui’t  th e  sam e ju r isd ic t io n  th a t is con ferred  on  a  M am latd ar b y  

th e  first p aragrap h  o f  section  4  o f th e  M am latdars^ A c t. T h e  
\jrinciple , of th a t  r u lin g  ap p lies to  th e  p resen t su it, an d  I  w o u ld  

h o ld  th a t th e  M a m la td a r  h ad  ju risd iction  to  en ter ta in  it .
T he q u estio n  th a t w as a rgu ed  b efore  u s a t  th e  h e a r in g  o f  th e  

rule in  th is  case w as w h eth er  th e  M ag istra te ’s  f in d in g  u n d er  

section  14 5 , th a t  th e  d e fen d a n t w as in  p o ssessio n  on  th e  d a te  o f h is  
_order (th e  2 0 th  o f  O ctob er, 1 9 00 ) and d ec lar in g  h im  on  th e  22 n d  o f  
B eeem b erj 19 00^ to  be e n tit le d  to  re ta in  th a t  possession^ w a s so far  

con clu sive  th a t  n e ith er  th e  M dmlatdai'^s C ourt h e a r in g  a  su it  

b ro u g h t und er th e  M am latd ars' A c t  n or a n y  o th er  C iv il C ourt 

could g o  b eh in d  it . T here is  a  dictum o f W e st , J._, in  th e  case  o f  
Lillu y . Amiaji Pxtrashram th a t su ch  fin d in g  is  con c lu s iv e  a s  
to  th e  q u estio n  o f th e  ac tu a l p ossession  o f  th e  p a r ty  w h om  th e  
M agistra te  re ta in s  in  p ossession  from  th e  d a te  of h is  order u n t i l  
h e is  ou sted  in  d ue cou rse o f la w . I  d o  n o t th in k  i t  i s  n ecessary  in  
th e  p resen t case to  e x p ress  an y  op in ion  u p on  th a t p o in t, fo r ,a ssu m in g  

th a t  i t  is  so , s t ill  i t  ca n n o t prevent th e  M am latdar from  g o in g  

in to  th e  q u estio n  of p ossession  b efore  th e  d a te  o f th e  M a g is tra te 's  
order. A  M a g istra te  w h o  a cts  u nder se c t io n  14?5 o f th e  Code o f  

C rim inal P roced u re ca n  n o t  o n ly  d ec id e  w h o  is  in  p ossession  on  

th e day w h en  h e  issu ed  h is order u n d er clause (1 ) o f th a t  sec tio n , 
b u t under th e  first p rov iso  to  clause ( 4 )  h e  can also trea t th e  p a r ty  
forcib ly  an d  w ro n g fu lly  d isp o ssessed  w ith in  tw o  m o n th s  n e x t  

before th e  d ate  of such  order as if  h e  h a d  b een  in  p o ssess io n  a t  
such d a te . B u t i t  w as con ced ed  b efore  u s  th a t  th e  M a g is tra te 's  

order relied  on  for  th e  d efen d a n t in  th e  p r e se n t case w as n o t  

passed  u n d er  th a t p rov iso . A n d  e v e n  i f  i t  were^ th e  e ffec t c f  th e  
proviso  i s  lim ite d — its  o p era tio n  is  m e r e ly  to  tr e a t  th e  p a r ty  in  

w h ose  fa v o u r  th e  M a g is tra te  passes th e  order as i f  h e  h a d  been  in  
p ossession  at the date of the order”  n o t  b e fo re . T h a t d oes n o t  

preclude th e  M d m latd^ r’s C ourt or a n y  o th er  C iv il C ourt from  

d ecid in g  w h o  w as in  actual p ossession  b e fo re  th e  d a te  of th e

Naqappa
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order. I n  th e  p resen t ca se  th e  p la in t if f  a lleg es  th a t  h e  w as  

w ro n g fu lly  d isp o ssessed  by th e  d e fen d a n t on  th e  3 0 th  o f  
Octolber, 1900 . H e  filed  h is  su it  in  th e  M dm latd^ r’s Court on  

th e  6 th  o f  M arch , 1901 . T a k in g  i t  a s an  ord in ary  case, n o t  

ham pered  h y  an order under section  145  o f th e  C ode o f  C rim inal 

Procedurej th e  p la in t if f  w ou ld  h a v e  to  p rove th a t  h e  w a s  
w r o n g fu lly  d isp ossessed  w ith in  s ix  m o n th s b efore th e  6 th  o f  

M arch, 1 9 0 1 . H is  a lleg a tio n  th a t h e  w a s  in  p o ssessio n  on and  
t ill th e  lOfch o f  O ctober, 1900 , i f  proved, w ou ld  e n tit le  h im  to  a 

decree. B u t, i t  is  sa id , th e  M a g istra te’s  fin d in g  u n d er  section  145  

com es in  h is w a y . T h e  an sw er  to  th a t  is  th a t , a ssu m in g  i t  to  be a 
con clu sive  find ing  w h ich  can n ot be re-op en ed  in  a n y  c iv il litig a tio n , 
i t  is  co n c lu s iv e  on ly  to  th e  e x te n t th a t  th e  d e fen d a n t w as in  

possession  on th e  2 0 th  o f  O ctober, 19 0 0 , and  has b een  sin ce  th en  
in  p ossession . S ec tio n  1 4 5  did  n o t em p ow er th e  M agistrate to  

find w ho w as in  p ossession  b efore  th a t . H e  cou ld  o n ly  g o  in to  

th at q uestion  in c id e n ta lly  fo r  th e  pu rp ose  of fin d in g  w ho w as in  

possession  at th e  d ate  o f  h is  order. I t  is , th erefore , com p eten t to  

th e  M?Cmlatdar to  d ec id e  w h eth er  th e  p la in tiff  w as in  possession  
before th e  2 0 th  o f  O ctober, 1900 .

I  w ou ld , th erefore , m a k e  th e  ru le  a b so lu te  and  sen d  b ack  th e  

case to th e  M dm latdar for  d isp osa l accord in g  to  law . C osts, in  

m y  opinion , sh ou ld  ab id e  th e  resu lt.

^ule made absolute. Cage remanded.

APPELLATE CIVIL.

Before Mr. Jtidica Fulton and M r, Justicc Ghandavarkar.

1901, GAN OO AITD ANOTHEE (OBIGINAI. DEPElfDANTS), A p PELIANTS, V. SH U I
D e o e m le r  17. DEV SIDHESH'WAR a n d  o t i ie e s  (o e ig in a i .  P l a i n t i i ’Es), E esp on d en is .'*

Landlord and tenant—Ejectment— Notice, to quit—Necessity o f  proving 
sertfice o f  proper notice to quit—Land Revenue Code, Bombay Act V  
o f 1879, section 84-~Issues to be raised by the Court—Practice—y; 
Procedure.

The plaintiffs sued to eject tKe defendants from certain land, alleging that 
they were yearly tenants. The defendants {inter alia) pleaded that they were
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