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the Zhata, which apart from this supposed oral agreement would
not be open to objection under section 257-A. of the Civil Procedure
Code.

We, therefore, make the rule absolute and pass o decree in the
plaintift’s favour for Rs. 101. The plaintiff to get the costy of
the Court below but not the costs in this Court. :

Rule made absolute.

APPELLATE CIVIL,

]

Before Sir L. H. Jenkins, K.O.LE., Clicf Justice, and My. Justice Aston.

SHIVABHAJAN DURGAPRASAD (0on16INaL PLAINTIFF), APPRLLANT, 2.
SECRETARY or STATE xor INDIA:; (ORIGINAL DyrENDANT 2), REs-
PONDENT.®

Statute 21-and 22 Vict, ¢ 106, sections 41, 42 and 65—8Secretary of State in
‘Couneil—Negligence of Chigf Constable—Suit to recover damages—* Lia-
bilities lawfully contracted and incurred "—Construction.

In a auit instituted ageinst the Secrebory of State in Council to recover
dlamages on account of the negligence of a Chief Constable with respect to
goods seized, it 'was contended that the Hability of the Secretary of State in
Counecil is to be determined with roference to what would have been the lia-
bility of the East India Company, were it still in existence,

Held, that the suit was not; maintainable inasmuch ag the Chief Constable
seized the goods mot in obedience to an order of the exceutive Government but
in performance of a. statutory power vested in him by the Legislature, for the
appointment of the Chief Constable was not made by the Bombay Government,
but by an officer clothed by the Legislaturo with power in that hehalf; the
seizure of the goods was not in any sense productive of beneflt to the Revenues
of the Bombay Government, nor was it a transaction out of which profit conld

Do derived and there had been no ratification or adoption of the aet.

The term “ Government of India" in section 42 of the Statute points to its
bearing the moaning, not of the Governor General in Couneil, but of the superin-
tendence, direction and sontrel of the country. ,

The words of seetions 42 and 65 are capable of the comstruction that tha
referenco in them to the Hast India Company is in case of the earlier section
to fornish a clue to the charactor of the charge, rather than to the conditions

‘which oan bring it into being, and in the later section to indicate the mode in

h the liability may be enforced, and not the eircumgtances under which it

‘thay bed mcurre:].

* A})Imzﬂ No. 8 of 1908,
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In order that a suit should lie against the Secretary of State in Council, it
must be one in which the Bast India Company might have been made linble
and the liability alleged must be one incurred on account of the Government
of India. In sueh o suit the plaintiff must, in order that he should succeed,
establishthat the liability was incurred on account of the Government of India,
50 that he must show that it was incurred by some one competent for-that
purpose.

Before it can be said that a liability on account of the Government of India
had been incurred by the Bombay Governmeut as the vesult of the ach or
omijssion of the Chief Constable, so as to be chargeable on the revenues, it
would be necessary to exclude those conditions which afford a principal exemp-
tion from liability for the act of an agent. But it is settled law that * where
the duty to be performed is imposed by law and not by the will of the party
employing the agent, the employer is not liable for the wrong done by the
agent in such employment.”

AppEAL against the decision of R. 8. Tipnis, District Judge of
Théna, in original suit No. 8 of 1901. _

Suit against the Secretary of State for India in’ Council to
recover damages for seizure of goods by a Chief Constable.

The plaintiff sued to recover Rs. 203-12-10 from the defend-
ants, alleging that 62,600 bundles of hay were attached by
defendant 1, Vithal Lakshman, the Chief Constable of Mshim,
in the beginning of November, 1200, while the hay was in plaint-
iff’s possession, that on the 2nd January, 1901, the plaintiff gave
a notice to the Distriet Superintendent of Police, Thdva, for
delivery of possession of the said quantity of hay, bubt ouly
14,700 bundles were delivered and the remaining 47,800 were
not given over to the plaintiff, that defendant 1, the Chief Con-
stable, attached the hay in his capacity as a public servant, that
defendant 1 and his superior officers were given due notice of
the plaintiff’s intention to file a snit to recover damages, that as
the Chief Constable was a Government servant and Government
was the principal and was liable for the act of their agent, the
Secretary of State for India in Council was made a party to the
suit after due intimation to the Collector, and that both the Chief
Constable ‘and the Secretary of State for India in Council- were
liable to pay the price of 47,800 bundlss of hay at rupees six per
1,000 bundles, with interest, '

- Defendant 1, Vithal Lakshman, replied that he was unneces-
sarily joined and that plaintiff hsd no cause of action against
him inasmuch as he was not the Chief Constable at Mdhim ab
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the time the plaintiff’s hay was attached or returned to him.
Pending suit defendant 1 died and his heirs were not brought on
the record. The suit, therefore, proceeded against defendant 2,
the Seeretary of State for India in Counecil, alone.

Defendant 2 contended that the plaintiff had not suffered any
loss as alleged, he or his servants having clandestinely and
wrongfully removed the missing bundles, that the Revenue P4til,
Rainji Hari, into whose charge the hay was given, was bound to
take care of it as ordered by the Head Constable, Lakshman
Daji, and if the plaintiff succeeded in proving the loss as alleged
by him nobody else but the Revenue Paitil would be responsible
if it was caused by his fault or negligence, and that the Secretary
of State for India in Council was not liable for the Revenue
Pitil’s negligenee, if any, in guarding the hay because his omis-
sion to take proper steps for its security was not for the henefit
of Government, nor had Government derived any profit therefrom.

The Judge found that the Chief Constable of M4him did
atbach from plaintiff’s possession 62,500 bundles of hay in his
official capacity as a public servant, that defendant 1, Vithal
Lakshman, was not then the Chief Constable of Mdhim and was
not in any way concerned with the attachment and was not
Kable to plaintif’s elaim, that 14,700 bundles of hay were
returned to plaintiff by Head Constable Lakshman Daji on
behalf of the Chief Constable of Méhim and by his order because
the attachment on the hay had been raised, that the plaintiff or
his servants had not clandestinely or wrongfully removed 47,800
bundles of hay or any portion thercof while the hay was under
attachment or at any subsequent time, that 47,500 bundles of
hay were not returned to plaintiff by the Chief Constable of
Méhim, because they were lost and not available for delivery,
that the loss took place in consequence of the negligence of the
Chief Constable of Mdhim, who ratified the act of his Head
Constable, Lakshman Daji, in omitting to take proper security
from Ramji Hari Patil in whose charge the hay was given and
in omitting to supervise its safe custody, but the loss was not
occasioned by any negligence or laches of defendants 1 and 2,

‘that the hay was given in Ramji Pitil’s charge by Head Con-
-stable Lakshman without plaintifi’s consent and this act of
‘Lakshman was ratified by the Chief Constable of Mghim, that
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the negligence of the Revenue Patil, Ramji, in not properly
taking care of the hay and thereby causing loss to the plaintiff
was proved, and that the defendants were nob liable to make
good the loss occasioned by the fault or negligence of Rainji
Patil. On the above findings the Judge dismissed the suit,

The plaintiff appealed.

@. 8. Rao appeared for the appellant (plaintiff) :—It is a rule
of Municipal law that a sovereign is not liable to be sued in his
own Courts except with his consent, This rule does not apply
to the Secretary of State for India. His liability to be sued in
the Courts in British Indiais determined by 21 and 22 Viet,
¢. 106, section 65. He is liable to the same extent as the East
India Company would bave been liable: see the Preamble of
Bengal Regulation IIT of 1798, which shows the policy deliberate-
ly adopted at that period, and the same principle generally
applied throughout the territories of the Company.

The East India Company was invested with powers of two-
fold character, wiz, (1) the power to carry on trade as mer-
chants, and (2) the power to acquire and govern territory, to
raise and maintain armed forces and to make peace or war with
Native States. Act¢ done in-the execution of these sovereign
powers are not subject to the comtrol of the Municipal Courts.
But acts done under the sanction of the Municipal law and in
the exercise of the powers conferred by that law are subject to
the control of the Municipal Courts, although the acts are done
by the sovereign power or its deputy : P. & O. 8. N. Company v.
The Secretary of State for India O ; Forester v. The Seere-
tary of State for Indie @; Hari Bhanji v. 2he Secretary of
State for India @ upheld in appeal; The Secvetary of State for

India v. Hari Bhanji @ ; Berwick v. English Joint Stock-

Bank ©. :

Whether the master does or does not derive henefit from the
act of the servant or deputy, the liability of the master remains
unaffected : British Mutual Banking Compony v. Charnwood
Forest Roilway Company O,

{) (1841) 5 Bom. 7. C. R, Appx. L (9 (1882) 5 Mad,, 278,
@ (1872 L A. Sup. Vol, pp. 13, 17, () (1867) T, R. @ Bx., 259,
() (1879) 4 Mad,, 244, © (187) 18 Q, B, D, 714 ab p, 717,
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Scott (Advocate General with Rdo Balddur V.d. Kirtikar,
Government Pleader) for the respondent. (defendant 2) =—A suit
like the present cannot lie against the Sceretary of State for
India. The Secretary of State, whenever he acts either himself
or through his officers, acts as a sovereign power and no suit can
lie against him in respect of such acts except when he has
expressly allowed it: P.d 0. 8. N. Company v. The Seeretary of
State for India @ supports this view.

The East India Company had sovereign powers by delegation
and they had als» other powers. They could be sued with re-
spect to the acts done by them in virtue of the other powers, but
not with respect to the acts done by them under the sovereign
powers : Grant v. The Secretary of State jfor India in Council @ ;
Lhomas Eales Rogers vo Rajendro Dutt® 5 Doss v. Lhe Secretary of
State for India in Council @,

The Chief Constable had no authority to appoint Ramji as the
custodian of hay. No section of the Criminal Procedure Code
gave him that power. '

@, 8. Rao, in reply :—Sections 500 and 165 of the Criminal
Procedure Code authorized the Chief Constable to attach the
hay and he was bound to take proper care. We rely on The
Secrelary of State in Council of India v. Kamackee Boye Sakaba ®),
which was the case of an act of State, namely, annexation.
Articles 15—18, schedule I of the Limitation Act, clearly show
that suits can lic against Government. See also Vijaya Bagava v.
Secretary of State for India ©.

JENKINS, C. J.:—This is an appeal from a decree of the Dis-
trict Judge at Théna, in which a question of considerable import-
ance is raised, as the purpose of the suit is to render the Secre-
tary of State in Council liable for the negligence of a Chief
Constable. The claim arises out of the scizure by the Chief
Constable of 62,500 bundles of hay in the possession of the
plaintiff, and the oceasion of this seizure was that complaints had
been lodged against the plaintiff of his having stolen the hay.

The charge of theft was not sustained, and when the plaintiff
demanded a return of the hay, 14,700 bundles only were rcebmed

m (1872) 1. A. Sup, Vol., pp. 13, 17. (4) (1875) L. R. 10 Kq. 509,
NG {1877) 2 C. B D, 445, 6) (1859) 7 Mnom’ﬁ 1. A, 476,
;(37‘”'(31860‘) 2 W R (2. G, 61, B2, (6 (1884) 7 Mad,, 466,
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to him, This suit has been brought in respect of the balance of
47,800, It has bheen found by the District Judge, that the
47,800 bundles of hay were not returned to the plaintiff by the
Chief Constable of Méhim because they were lost and not avail-
able for delivery ; that this loss took place in consequence of the
negligence of the Chief Constable of Mahim *who ratified the
act of his Head Constable Lakshman in omitting to take proper
security from Ramji P4til in whose charge the hay was given
and in omitting to supervise its safe custody : bub the loss was
not oceasioned by any laches or negligence of defendants 1 and
2.7 The case has been argued before us on the basis of these
findings, which we, therefore, accept for the purpose of this
decision without expressing any opinion as to their correctness
and without any regard to any defect there may be in the plaint-
iff’s pleading. Defendant No. 2 is the Secretary of State for
India in Council, against whom alone the plaintiff now makes
his clairc. The Secrefary of State in Council had no direet con-
cern with the matter of which complaint is made, and he is sued

by virtue of the provisions goﬁtained in the Statute 21 and 22

Vie,, ¢. 106,

It has been argued before us that the liability of the Secretary
of State in Council is to be determined by referemce to what
would have been the liability of the E&sb India Company, were
it still in existence,

But as the present suit is brought against the Secretary of
State in Council to charge the revenues of India with a liability
alleged to have been incurred, we propose to examine the terms
of 21 & 22 Vic,, ¢, 106; for it is under that Statute that the
revenues can be charged, and that the suit is brought: Sanitary
Commissioners of Gibraltar v. Orfila @. The scheme of the Statute
in this respect appears to be that it indicates first, the circum-
stances under which a liability may become chargeable upon the
revenues of India, and secondly, the method whereby the liability
(if it exists) can be enforced.

After providing for (s) the transfer of the Government of

India to Her late Majesty and the exercise by one of the

(1) (1890) 15 App. Cas., 400,
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Principal Secretaries of State of the Powers then exercised by
the East India Company, (&) the establishment of the Council of
India, and (¢) the transfer to Her late Majesty of the real and
personal estate of the Company, it is by the 41st section provided
that the expenditure of the revenues of India both in India and
elsewhere shall be subject to the control of the Secretary of State
in Council. Then by the 42nd section it is provided that “all
the bond, debenture, and other debt of the said Company in
Great Britain, and all the territorial debt and all other debts of
the said Company, and all sums of money, costs, charges and
expenses which if this Act had not been passed would after the
time appointed for the comnencement thereof have been payable
by the said Company out of the revenues of India, in respect or
by reason of any ftreaties, covenants, contracts, grants or
liabilities then existing, and all expenscs, debts and liabilities
which after the commencement of this Act shall be lawfully
contracted and incurred on account of the Government of India
and all payments under this Act, shall be charged and chargeable
upon the revenues of India alone, as the same would have been if
this Act had not been passed, and such expenses, debts, liabilities
and payments as last aforesaid had been expenses, debts and
liabilities lawfully contracted and incurred by the said Company ;
and such revenues shall not be applied to any other purpose
whatsoever : .

“and all other monies vested in or arising or accruning from
property or rights vested in Her Majesty under this Act, or
to be received or disposed of hy the Council under this Act, shall
be applied in aid of such revenues.”

If then the liability now under discussion falls within the
section, it is because it is covered by the words “all expenses,
debts and liabilities which after the commencement of this Act
shall be lawfully contracted and ineurred on account of the
Government of India.”” These words have been taken from 3
& 4 Will. IV, c. 85, for we find the same expression in the 9th
section of that Act. Were the matter uncovered by authority
‘we should have been disposed to hold that the word lawfully
qua.hﬁed incurred as well as contracted, but in the Peninsular and
M‘Qm‘mial Steam Navigation Company v. The Secretary of State for
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India @ it was said “ we are of opinion that the words ¢ liabilities
incurred’ in8 & 4 Will. IV, c. 85, section 9, and the same words
in 21 & 22 Vie, c. 108, sections 42 and 65, are not necessarily
limited to liabilities arising out of contract ; for if so, there
was no necessity to use the word ¢ incurred’ at all. "We think

the words expenses, debts and liabilities lawtully contracted

and incurred’ must be construed as ¢ debts lawfully contracted
and expenses or liabilities incurred’.” This reasoning, so far
as it implies that the words must cover torts, seems to overlook
the language of section 71 of the Act where we have the words
biabelity and inewrred used in a context in which tort has ne
place ; nor does it appear to us that the construction there adopted
was necessary (as was supposed) to support a suit in ¢jectment,
for the relief in such a suit need not involve any charge on the
revenues, but merely the recovery of preperty which forms no
part of those revenues. The view, however, enunciated in the
Peninsular and Oriental Steam Navigation Company’s case has
now stood so long unchallenged, that we think we ought to accept
it as an authority binding on us, more especially as it was the
basis of the decision in that case, where it was held that the
Seeretary of State in Council was liable for damages occasioned
by the negligence of servants in the service of the Government,
This decision proceeded on the ground that the servants were
engaged on an undertaking, which might have been carried on
by private individuals without the delegation of sovereign rights
and that as under the like circumstances a private individual
would have been liable, the Secretary of State in Couneil must

similarly be liable. The expression Government of Indie as used

in section 42 is not defined by the Statute, but, notwithstanding
the sense ascribed to it by section 3 (22) of the General Clauses Act
of 1897, we think its usein 21 & 22 Vie,, ¢, 106, and in the earlier
Acts 16 & 17 Vie., c. 95, 3 & 4 Will. 1V, ¢, 85, 58 Geo. 111, ¢. 155,
and 33 Geo. 111, ¢. 52, points to its bearing the meaning not of the
Governor Greneral in Council, but (in the phraseology of the older
Acts) of the superintendence, direction and eontrol of the
country. So much for section 42; we now pass to section 65,
under which the Secretary of State in Council is sued.

(1) (1861) Bourke’s Repe (Part VIT) 166; 5 Bom, H, ¢ Appx, 1,
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That section provides “thab the Secretary of State in Council

shall and may sue and be sued as well in India as in England
by the name of the Secretary of State in Council as a body
corporate ; and all persons and bodies politic shall and may have
and take the same suits, remedies, and proceedings, legal and
equitable, against the Secretary of State in Council of India ag
they could have done against the said Company ;
" “and the property and effects hereby vested in Her Majesty
for the purposes of the Government of India, or aequired for the
said purposes shall be subjeet and liable to the same judgments
and executions as they would while vested in the said Company
have been liable to in respect of debts and liabilities 1awfully
contracted and incurred by the said Company.”

Of this section it was said by Tord Selborne in Kinlock v.
Secretary of State for India in Councsl @ that it « simply enacted
that suits to establish rights, which, if that Act had not been
passed, would have belonged to the East India Company and for
which they might have sued, and again suits to establish claims, -
which if that Act had not been passed would have been proper
to be made in actions at law or suits in equity against the Tast
India Company, might be brought by or against the Secretary of
State for India in Council.”

“The enactment ssems to procced on the smne prineiple on
which in Banking Acts public officers are authorised to sue and
Le sued as representing the persons really enmtitled or liable.
This is no doubt a very high public officer : and the designation

fin Council’ is added, I suppose, in order that all matters

arising out of such suits may be considered not only by himself
individually, but by himself in his Council, "Whatever the reason
for that may have been, the enactment ig limited as 1 have
expressed it ; and this is clearly not a suit brought againgst him as

‘xepreseating the late East India Company, or which can by any

possibility be described as a suit which, if the Indian Government
Act had not been passed, might have been brought against the East
India Company. Therefore so far there seems to be no ground

{cm: suing the Secrctary of State for India in Council in the
‘mafner in which he is here sued.” The words of sections 42

(1) ¢1882) 7 App, Cas, 619 at s 622,
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and 65 are possibly capable of the construction that the reference

in them to the East India Company is in the case of the earlier

section to furnish a clue to the character of the charge, rather
than to the conditions which can bring it into being, and in the
later section to indicate the mode in which liability may be
enforced, and not the circumstances under which it may be
ineurred ; but it would seem to follow from Lord Selborne’s view
that for this suit to lie against the Secretary of State in Council
it must be one in which the East India Company might have
been made liable, while section 42 imposes the further qualification
that the liability alleged must be one inecurred on aceount of the

Government of India. But in Rogers v. Rajendro Dutt® it-

appears to have been assumed that the East India Company
would not be liable for the tortuous aects of their servants, in
respect of which a claim for unliquidated damages was made.
There a suit was brought against an officer of the East India
Company to recover damages for an alleged wrongful act and
one of the pleas advanced was that the act complained of was
done by a Government officer on behalf of, and with the sanction
of, the Government, and on it their Lordships expressed the
following opinion (p. 130) :—

¢ Neither does it seem to them to conclude the question in the
action that the act complained of is to be considered the act of
the Government, and that in the part which the defendant took
in it he acted only as the officer of the Government, intending to

discharge his duty as a public servant with perfect good faith,

and with an entire absence of any malice, particular or general,
against the plaintiffs. For if the act which he did was in itself

wrongful as against the plainfiﬁ‘s, and produced damage to them,

they must have the same remedy by action against the doer,
whether the act was his own, spontaneous and unauthorised, or
whether it were done by the order of the superior power. e
civil irresponsibility of the Supreme power for tortuous acts could
not be mavntained with any show of jusiiee, 1f its agends were nol
personally responsible for them™ ; in such cases the Government is
morally bound to indemnify its agent and it is hard on such

) (1860f'8 Moo. I. A., 103.
# These words ave not in italies in the Judgment quobed from.  Reporter’s nobe.

- 833,
1904,
SHIVABEATAN
P,
SEORETART

OF STATE
FOR INDJIA.



1904,

SHIVABHAJAN
N

BEORETARY

or STATH

ror INDIA, -

TILE INDIAN LAW REPORTS. (VOIL. XXVIIL

agent when this obligation is not satisfied; but the right to
compensation in the party injured is paramomnt to this
consideration.” ‘ ‘

Tf this be the correet view and the liability of the revenues
of India ave no greater under the Statute than in the time of the

East India Company, it follows that the plaintif’s claim here

must fail.

It is interesting in this connection to mote that in 1848 it
was said by Sir Hrskine Perry in -Dbacljes Dadujec v, The East
India Compuny © that he could not find a single instance
during the 240 years’ existence of the Company as a corporation

“of an action having been brought against the Company for the

illegal aets of the Governors and Members of Council.

There is another aspect of the case which appears to us to lead to
the same result. The plaintiff to succeed must establish that this
is a liability incurred on account of the Government of India, so
that he must show that it was incurred by some one competent
for that purpose. Therefore we must consider by whom ean such
a lability e incurred? There must be some limit, and the
reasonable view would seem to be that, apart from the Secrctary
of State in Council, it can only he ineurred by those in whom the
governing of the country is vested. Who then arve they? By
section 39 of 8 & 4 Will, IV, c. 85, the supcerintendence, dir'octior:xﬁ
and control of the whole of the Civil and Military Government is
vested in the Governor General of India in Council, while hy
scetion 56 of the same Aect it is cnacted that the executive
Government of Bombay shall be adwministered by the Governor
in Council of Bombay. In the cirewmstances of the present ease
we can confine ourselves to considering whether it ean be said
that the liability under discussion has been incurred by the
latter of these bodies (of whom wo will speak ag the Bombay
Government) on account of the Government of India. It is not

‘suggested that the Bombay Government divectly had any

concern in the matter, but that does not dispose of the casce;
for the acts and omission of another way inlaw be equivalent
‘of 8 man’s own,

U2 (1843) 2 Morley's Digest 307 at p, 523,
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We must therefore consider the precise position of the Chief
Constable, through whose negligence their liability is in this
case said to have been incurred. His grade was helow that of an
Inspector so that he presumably was appointed to his post by the

District Superintendent as provided by seetion 9 of Bombay

Act IV of 1890,

Then the seizure is said to have been made, not as the District
Judge supposed under section 165 of the Criminal Procedute
Code, but under section 550 of that Act. But it really matbers
little under which of these sections the seizure actually was
made, for in either case it wuas, according to the decision Iz ¢
Ratanlal Rangitdas (b, obligatory to proceed under section 523
of the Criminal Procedure Code. Apparently this was not done.

Now it appears to me on principle that before it can be said
that & liability on account of the Government of India has been
incurred by the Bombay Government as the result of the act or
omission of the Chief Constable soas to be chargeable on the

revenues, it is necessary to exclude those conditions which would

afford a principal exemption from liability for the act of an
agent. But it is settled law that “where the duty to be
performed is imposed by law and not by the will of the party

employing the agent, the employer is not liable for the wrong

deone by the agent in such employment ¢ Tobin v. The Queen @,
referred to recently in Nireaks Tamali v. Baker ®,

In this case the Chief Constable seized the hay, not in obedience
to an order of the exccutive Government, but in performance
of a statutory power vested in him by the Liegislature. Nor
does the matter rest there; for the appointment of the Chief
Constable was made not by the Bombay Government but by an
officer clothed by the Legislature with a power in that behalf ;
the seizurve of the hay was not in any sense productive of benefit
to the revenues of the Bombay Government, nor was it in a
transaction out of which profit conld be derived; and finally
there has been no ratification or adoption of the act. In the
face of these facts it appears to us it would be giving the words
“ liability incurred on account of the Government of India” an

(1) (1892) 17 Bom., 748 at p, 751, () (1864) 33 L. J. C, 1., 199 ab p, 204,
@) (1901) A, Uy 561 at p. 575,
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application that could not have been intended were we to hold
that under the circumstances we have described there has been
a liability incurred on account of the Government of India and
chargeable on the revenues under 21 and 22 Vie., e, 106. For

- these reasons we confirm the decree of the District Court with

costs,
Decree confirmed.

APPELLATE CIVIL.

Before Mr, Justice Chandovarkor and Mr. Justico Aston.

DALSUKHRAM HARGOVANDAS (OBIGINAL Praintirr), APPELLANT,
v. CHARLES DeBRETTON (orrcinai DereNpant), RuspoNpENT ¥

Contract Act (IX of 1878), section 25—Agrecment to stifle a prosecution—
- Compounding a non-compoundable offence—.dyreement as defence in a civil
action—8ult for wrongful confinemont.

The plaintiff sued the defendant in damages for wrongful arrest and confine-
ment. ~ The defenoce pleaded an agreoment whereby the parties had agreed to
settle their diffovemces in cousideration of compounding some criminal
charges, one of which was not by law eompoundable and which were then pend-
ing between the parties in a Criminal Court. The Lower Appellate Court held
that, the plaintiff was prevenbted from bringing the action Dby resson of the
agresment. On appeal— "

Held, that the object of the agreement being to stifle a prosccution was bad
in law, and that the agreement, therefore, could not be set up as a defence in a
Court of law.

SuconDp appeal from the decision of S. I.. Batehelor,
Distriet Judge of Ahmedabad, reversing the decree passed by
Vadilal Tarachand TParekh, Joint Subordinate Judge ab
Abmedabad.

Suit for damages.

The. plaintiff sued to recover Rs. 2,000 as damages for
wrongful assault, arrest and confinement.

The defendant pleaded #ufer alie that the plaintiff had

_ trespassed on his land, that the acts complained of having been
‘done by his servants, he was not liable for their fond fide mistake,

. % Focond Appeal No, 273 of 1903,



