
OBIG-IFAL CIYIL.

326 t h e  mDIAN LAW REPORTS. [VOL. XXVI.

Before M r, Justice S u ssd l; and, on aji^eal, hefora Sir i .  K . Jenkina,
Chief Justice, and Mr. Justice Starliiiff.

 ̂ JAMSETJI N . TATA (oEiGiNAii P l a i n t i f f ) ,  AppEiiLANT, v. KASHINATH
Honmher 2>2, J IV A N  MANGLIA (oeighnai DEiFENDANT 3), Eespondent *

Sindti Law—Minor— Contract hy father to sell ancestral propert^—Speoiftc 
performance o f  moh contract— Qircumstanccs justifying sale-—DeUs o f  
father—Burden o f f  roofofjiistifyin^ circimsianoes—Transfer ofF roperty  
Act { I V  o f  1882), section Si.

By a written agx’eemeut dated 9tli Marcli, 1900, tlie first and second defendants 
(a son and his mother) contracted to sell to the plaintiff certain knd which was 
ancestral property. The plaintiff stated that he snbse(iuently discovered that 
the Urst defendant had a minor son, whom he made-a defendant in the suit 
(defendant 3), and he sued all three defendants for speoiflc performance of the 
agreement, contending that the minor’s interest was bound, inasinuoh as the 
property was sold in order to pay family debts.

that no decree could be made against the minor defendant (defendant 3). 
No doubt, in order to satisfy such of his debts as would be binding on his 
heirsj a Hindu father can sell the entirety of the family property so as to pass 
even his son’s interest therein, but in this case there was no evidence of debts 
that justified the sale. It lies on him who seeks to bind the infant to prove 
iustifying circumstances, and this the plaintiff had failed to do.

The principle laid down by section of the Transfer of Property Act (IV of
1883) has no application whero the transaction is still incomplete, for it pi’e*- 
stipposes an actual transfer for consideration.

Suit by a purchaser for specific performance of an agreement 
to sell to him certain land.

The suit was filed against three defendants, viz., (1) Jivan 
Manglia, (2) Thakabai (mother of defendant 1), and (3) the 

 ̂ above respondent Kashinath Manglia (defendant 3), who was 
■he son of the first defendant and was a minor at the date of suit, 

The plaint alleged that by an agreement dated the 9th March, 
situ^o, the first two defendants agreed to sell to him certain land 
annas^te at Sewri near Bombay free of incumbrances at eight 
the prc^ a square yard. It was provided by the said agreement that 

yperty should be measured and the price fixed accordingly;

* Suit No, 678 of 1900; Appeal No, IHSt



VOL. XXVL] BOMBAY SERIES* 327

that ’Rs. 160 should be paid by plaintiff as earnest; that defend
ants should make out a marketable title, &c.j &c.

The plaintiff paid the Rs. 150 earnest and got the land measured 
and found it to be 3,080 square yards.

Subsequently to the date of the above agreement to purchase, 
the plaintiff discovered that the first defendant had a minor son 
(defendant 3), who was accordingly made a party to this suit.

The following paragraph of the plaint is material;

8. Tlie plaintiff Las since the date of the said agreement asceirtained that 
the first defondant lifts a son, tliat is tlie tkird dcfendantj 'who is a miuor, and 
lias in coneeqtience been advis(‘d to make the said minor a party defendant to 
this suit, inasnitich as lie is informed tliat the property conti-acted to be sold 
is ancestral property, altliongli the same is being sold by the first and second 
defendants in order to discharge the family debts.

The plaint prayed as against the first and second defendants 
for specific performance of their agreement of the 9th Marehj 
I900j on plaintiff paying Rs. 1,350, being the balance of purchase- 
money, and for a declaration that the said agreement was binding 
■upon the interest, if any, of the third defendant in the said 
premises.
- The suit was not contested by the first and second defendants.

The third defendant (respondent) alleged that the property 
was ancestral and that he was entitled to a half share of it. He 
denied that the property was being sold for family debts or 
necessities and alleged that his father (defendant) had recklessly 
contracted debts without necessity and for purposes not bene
ficial to the family, and he contended that the agreement of 
sale of the 9th March, 1900, was not binding upon his interest 
in the property.

The following, issues were raised at the hearing :

1. ' Whether the agreement for sale iu the plaint mentioned was entered 
into by the first and second defendants in order to discharge family debts as 
stated in paragraph 8 of plaint,

2. Whether the agreement for sale is binding on third defendant or on his 
interest in tile property contracted to be sold.

3. Whether the plaintiff is entitled to specific performance asSelaimed in the 
plaint.

4. Whether the propeiiy in question is not contracted to be sold at a gross
under-valne. . . ^
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5., Whether tlio first defendant, if  lie had any debts, contracted those dehts 
cither for family neceissity or for any moral or religious obligation.

6. Whether the first defendant, if he had any debts, did not contract the 
same for immoral purposes.

7. Whether the STiit as constituted is not bad by reason o£ misjoindei* of 
causes of action or of pariies.

8. "Whether the defendants 1 and 2 agreed to sell the piece of land in the 
agreement mentioned.

8coU (Acting Advocate General) and Maikes for plaintiff.
Davar and WacUa for defendant 3.
Defendants 1 and 2 appeared in person.

EusselLj J. :— This suit was filed on the 22nd September, 1900, 
by the plaintiff against the first defendant and his mother, the 
second defendant, praying for specific performance of an agreement 
(Exhibit B) dated the 9th day of March^ 1900, and as against 
the third defendant^ the minor son, praying "  that it may be 
declared that the said agreement of sale is binding upon the 
interest, if any, of the third defendant in the said premises/^

The following issues were framed [His Lordship stated the 
issues and continued:]

Mr. Davar for the third defendant argued that there was a 
misjoinder of causes of action and relied upon Lucicumsa  ̂ v. 
Faznlla,̂ '̂̂  but that case, to my mind, is. clearly distinguishable, 
as I do not think the third defendant herein can be described as 
a stranger to the contract, and it has been held that the 
principle in that case, as also in De Hog Mon v. M o n e y , is only 
applicable when from!the plaintiff’s case it appears that the third 
party, not a party to the contract, has a distinct interest from 
that of the other parties to the contract; see 3Io7eund Lall v. 
Chotay LallŜ '> Here ifc is obvious that the interest of the third 
defendant, is not distinct from that of his father. I therefore 
hold that there is no misjoinder of causes of action.

I may next dispose of the case set up by the defendants 1 and 
2, that the property they agreed to sell is not the property in 
the said Exhibit B mentioned, but another property altogether, 
I  do not believe their evidence on the point in any particular.

a) (1880) 5 Bom. 177. (3) (1866) L. K» 2 Cli. 264
(3) (1884) 10 Cal. 1061.
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Before dealing with tlie law o£ tlie case I proceed to set out 

tiie facts shortly. The property in question abuts on the Sewri 
Road and is about 3,000 square yards in. area, and originally 
belonged, together with various other properties at Sewri to 
the father of the first defendant. By the agi’eement (-Exhibit B) 
the first two defendants agreed inter alia to sell it to the plaintiff 
at 8 annas per square yard, and Rs. 150 was paid as earnest- 
money by the plaintiffs agent to the defendants 1 and 2, This 
land was bought by the first defendant's father in 1888 for Rs. 1,900 
Vhen it was low-lying ground. He subsequently filled in the 
greater portion of it and it has been used as a garden for grow
ing flowers, A  certain amount of evidence was given to show 
what the annual rent of the land was, but as no evidence of any 
value was given to show what are the reasonable deductions to 
be made therefrom, I  cannot come to any conclusion as to what 
the net annual rental is. The negotiations^for the purchase by 
the plaintiff (who personally had nothing to do with the matter) 
were begun by the two broilers Manek and Balloo, and Mr. 
Saklatwalla, the plaintiff's agent in that behalf, who says he got 
general orders from the plaintiff to buy up land at Sewri at 
prices between 4 and 8 annas ?per square yard. Although the 
broker Manek says he was not aware of the existence of tlie first 
defendant's wife and minor son at the time when the contract 
was entered into  ̂I  believe he did know of their existence, as he 
is distantly related to the first defendant; the other broker 
admits that he knew of the existence of the minor. Saklatwalla 
admits that he made no inquiry whatever as to the existence of 
the minor son. All these three persons having seen the bill 
(Exhibit No. 1) had notice that the land was ancestral property 
in the hands of the first defendant.

The first defendant, upon the evidence, I  find, is a man of 
drunken and ■ utterly improvident habits. Nearly if not all the 
immoveable property left by his father has been attached under 
decrees against him in Small Causes Court suits on promissory 
notes signed by him (see the evidence of the Small Causes Court 
bailiff and the exhibits put in thereunder). Some of the properties 
so attached have been sold at various under-values. It is admitted 
by Mr. Raikes that it is not proved that any of the money raised
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by the first defendant was ■wanted to discharge family debts, 
I further find that this property was agreed to be sold at a 
considerable under-value. As I  have saidj it was bought in 1886 
for Es. 1^900. It is in a very good situation. Two witnesses 
have expressed their williogness to buy it at a considerable 
increase if they can get it unincumbered. Another witness 
deposed to a eontract already executed for the sale of the land 
at Ee. 1 per square yard. But this contract may very well be 
a bogus contract made for the purposes of the suit. What 
weighs with me, ho.wever, is that there is a difference of Es. 400 
between the pi'ice in the contract and that at which the property 
was bought in 1886 by first defendant’ s father, and admittedly 
the property has been improved by being partly raised from its 
former level, and I am of opinion that the contract was made at 
a very considerable under-value.

What, then, is the law applicable to this state of facts ? Is 
such a sale binding on the minor or not ? All the authorities 
under the Hindu Law were fully discussed before me by counsel 
on either side. Mr. Eaikes^ argument may be thus condensed j 
that the father of a Hindu minor has powers greater than those; 
of the manager of a Hindu family j that inasmuch as the son 
of a Hindu father is bound to pay his father^s debts, as soon as 
the indebtedness of the father is proved the sale is justifiable. 
But before I  deal with this proposition it seems to me there are 
certain other general considerations which I must first have 
regard to.

In the first place, then, this is a suit for specific performance,- 
and the jurisdiction to decree such is discretionary and the Court 
is not bound to grant such relief merely because it is lawful to 
do so ; but the discretion of the Court is not arbitrary, but sound 
and reasonable, guided by jadicial principles and capable of 
correction by a Court of Appeal: Specific Relief Act I of 1877, 
section 22, Ought I then to use my discretion in favour of the 
plaintiff ? The serious fact that operates on my mind against 
my so using my discretion in the present case is the low price for 
the property which appears in the contract B. Looking at this 
I  am of opinion that there exist circumstances under which 
the eontract was made such as to give the plaintiff an unfair
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advantage over the defendant Ko. though there may be no 
fraud or misrepresentation on the plaintiff’s part; see section 
22, Specific Belief Act, clause I.

According' to English Law, as also nnder the Contract Act, an 
infant is legally incapable of entering into a binding contract 
for the sale or purchase of property, and the Courts in England 
in general have no authority to sell or lease his estate except 
under the statutory powers given by the Partition Acts, the 
Settled Estates Acts, &c., and for certain special purposes (see 
Dart's Tenders and Purchasers, Vol. II, 1306 - 1615) or in a 
mortgagee's or creditor's action for payment of the ancestor's 
debts when it is for the infant'^s benefit to direct a sale (see 
Field V. i¥o(?re,W Simpson on Infants, 354-506); and, the infant 
being unable to sell, his contract of sale cannot be enforced by or 
against him {Flight v.' BoUand-p  ̂Calvert v, G odfreyH argrave  v, 
Margmve^^ )̂.

In a very recent case, on a reference from chambers by the 
learned Chief Justice of this Court, it was held by three Judges 
that on the application of a Hindu father for leave to sell bis 
own and his minor^s property at a very advantageous price the 
Court might and did grant it, but expressed its opinion that the 
power should be only exercised after the most careful exercise 
of its discretion, on its being thoroughly satisfied that the sale 
was for the infant’ s benefit (Be Manila! Surgovan̂ '̂̂ ). In the 
present case it is impossible to find that the sale is for the third 
defendant’s benefit,

I  now proceed to look at the case from the point of view of 
the Hindu Law. The first point that strikes me is that in 
effecting the contract of sale the minor was left out in the cold 
altogether, if I  may use the expression. No inquiry whatever 
was made even as to his existence, although the circumstances 
were such as to affect the plaintiff through his agents with 
notice thereof. The reinarks of their Lordships of the Privy 
Council in the leading case ot Bunoovian JPermud v. Bahooeê '̂̂  
are apposite. As Mr« Mayne says (section 820 )/“  that was the
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(1) (185B) 7 DeG, M. and G. 691.
(2) (1828) 4 Russ. 298-
(8) (184S) 6 Bear. 97 at p. 100.

Li) (1850) 12 Beav. 408.
<8) (1900) 26-Bom, S08.
(e) (1856) 6 Moo. ina. Ap.393.
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case of a mother managing as guardian for an infant lieir. Of 
course, a fatlier_, and head of the family, might have greater 
powers, but could not have less, and it has been repeatedly held 
that the principles laid down in that judgment apply equally to 
fathers, or other joint owners, when managing property governed 
by the Mitakshara hbw/’ (See the cases cited by Mr. Mayne in 
the note to the section.) Their Lordships of the Privy Council 
said (page 423) :

The power of tlie manager for an infant heir to charge an estate not liis own 
is, Tinder the Hindn Law, a limited and q^ualified power. It can only be 
exercised rightly in case of neetl or for the beneiit of the estate. Bnt where, in 
the particular instance, the charge is ond that a prudent owner would make in 
order to benefit the estate, the hona ficU lender is not affected by the precedent 
mismanagement of the estate. The actual pressure on the estate, the danger to be 
averted, or tlie benefit to be conferred upon it in the particular iastance is the 
thing to be regarded. But, of course, if that danger arises, or has arisen, from 
any misconduct to which the lender is or has beefi a party, ho cannot take 
advantage of his own wrong to support a charge in his own favour against the 
heir, groxinded on a necessity which his wrong has helped to cause; therefore, tho 
lender in this case, unless he is shown to have acted onala fi.de> will not be affected, 
though it be shown that with hotter management the estate might have been 
kept free from debt. Their Lordships think that tho lender is bound to enquire 
into the necessities for the loan and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the manager in the 
particular instance is acting for the benefit of the estate. But they think that 
i f  he does so enquire and acts honestly, the real existonoe of an alleged 
sufficient and reasonably credited necessity is not a condition precedent to the 
validity of his charge, and they do not think that under such circumstances 
he is bound to see to the application of the money. It is obvious that money 
to be secured on any estate is likely to be obtained upon easier terms than a 
loan which rests on a mere personal security, and that therefore the mere 
creation of a charge securing a proper debt cannot be viewed as improvident 
management. The purposes for which a loan is wanted are often future as 
respects the actual api^lication, and a lender can rarely have, unless he eaters on 
the management, the means of controlling and directing the actual application. 
Their Lordships do not think that a hond fide creditor should suffer when he 
has acted honestly and with due caution, but is himself deceived.”

Mr. Mayne (section 321) goes on ; The case before the Privy 
Council was one of mortgag-e and not of sale. But it is evident 
that the same principles would apply in either case.” In Suraj 
Bxhmi Koer v. Sheo Proshadp-^ the Privy Council say ; The rights

W  (1878-9) L. B. 6 Ind. Ap. 88 at p. 103.
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of the coparceners in an undivided Hindu family governed by 
tliG law of tlie Mlfcalisliara, wliicli consists of a father and his 
sonsj do not differ from those of coparceners in a family which 
consists of undivided brofchorSj except so far as they are affected 
by the peculiar obligation of paying their father^s debts Avhicli 
the Hindu Law impresses upon sonf̂ _, and the fact that the father
i.s in all cases naturally^ and in the case of infant sons necessarily ,̂ 
the manager of the joint family estate.’  ̂ At page 609 of West 
and ’Biihler (3rd Edition) it is said: The joint family is nsnally
represented in external transjictions In" a managing member or 
members. The mana,gership naturally belongs to a father during 
his life and capacity for affairs, and then to the eldest brother 
qaalifiod.'^ And at page 639 : "  It appears, therefore, that the 
fatherj as manager  ̂ stands substantially in the same position as 
any other manager. The care of tlie family, the preservation 
of the common estate, and the payment of debts are more 
especially incumbent on him/^

In the present case I  ask myself these questions : (rr) Is the 
contract B for the benefit of the estate ? I  say “  N'o/^ as it is at 
a considerable under-value. (5) Did the plaintiff, through his 
agentSj satisfy himself as well as he could with reference to the 
parties with whom he was dealing, that the first defendant was 
acting in the particular instance for the benefit of the estate ? 
I  s a y N o , ” as he took no thought whatever for or of the third 
defendant, (c) Was the plaintiff through his agents guilty of 
any misconduct? I  say *'‘'Yes/^ as he ignored'.the existence of 
the minor.

Or I  may adopt a series of questions which were formulated by 
this Court, In Tririihah Anant r, GoimUJteijy  ̂ the High Court 
remanded the following question for determination to the lower 
Coart: ‘*̂ Did the plaintiff, after reasonable inquiry, believe in 
good faith that the defendant Gopal was entitled to act, and was 
hond fide acting, as representative and manager of the undivided 
family at the time and for the purposes of the borrowing and 
mortgage in the plaint mentioned ? And if sOj did the plaintiff, 
after reasonable inquiry, believe in good faith that the money 
borrowed by the defendant Gopal was land borrowed for, and

1903.
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1901. intended Toy the latter to "be expended upon, some common family 
necessity, or common benefit and use of the undivided family, or 
any and what portion for the particular benefit and advantage of 
the minor Mahadu ? In the present case both these questions 
would have to be answered in the negative.

Moreover^ it has been held in this Court that adequacy of price 
is an important point to be considered in determining the question 
vî hether a sale of a minor^s property by his guardian was for the 
minor^s benefit: Dagclu v. SliehJi Sahel

Lastly, it appears according to Hindu Law that ^Ssons are not 
compellable to pay sums due by their father for spirituous 
liquors  ̂&c/'’ (see Mayne^ section 279  ̂ and the authorities there 
quoted). In the present case I hold it to be proved that the first 
defendant is a man of drunken habits and addicted to spirituous 
liquors : that he has previously squandered sums of money raised 
without any appreciable reason. In fact, nothiog has been shown 
as to what became of the moneys borrowed by him. He turned 
his wife and infant son out of his house. The circumstances are 
peculiarly such as ought to have put the plaintiff at all events upon 
inquiry, but no such inquiry was made  ̂ and it would be to violate 
the principles which ought to govern this Court’s discretion were it 
to hold the contract B binding on the third defendant on his share 
in the property.

I accordingly find on the issues as follows :— in the negative;
2, in the negative; 3, not as regards the third defendant; 4, in 
the affirmative omitting the word gross ; 5, in the affirmative
6, in the negative; 7j in the affirmative.

I accordingly pass a decree for the plaintiff against the defend
ants 1 and 2 in terms of paragraph (a) of the plaint^ but the 
figure at the end thereof to be altered from Rs. 1,390 to Es. 620. 
I  direct the defendants 1 and 2 to pay the plaintiff^s costs in so 
far as these costs have not been incurred by the plaintiff having 
sued the third defendant. I  dismiss the plaintiff’s suit against 
the third defendant, and direct the plaintiff to pay the costs 
of the third defendant throughout.

The plaintiff appealed.

0) (1864) 3 B. H, C. R. 318.
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Scoti (Acting Advocate General) and Tachlmh for appellant 
(plaintiff) :—It is not shown that the sale was effected in order 
to defray deLts improperly contracted "by the minor^s father 
(defendant): Ehalilul Rahm nx. Gohhul Per sh a d ,F a k ir  Ckand 
V. Moii MoJciind Jjall v. Ghota^ LaU}̂ ^̂  Ohmtamanrav v»
KaslmiathS^^

Setalvad with Davar for respondent (defendant 3) cited J)e 
JSoffhton V. 31onê ,̂ ^̂  L%chmsey v. Fasulla,^^  ̂ Gumsam v.
Ganapathi}̂ '̂ ‘  ̂ Subrammii/a v. SadasHvaf̂ '̂̂  Girdharee L&Us ea%eP  ̂
Smaj B-unsi Koer v. &heo Pros/iad Nanomi Bahua&m
T . Modim Bliaghut v .  Girja Koer,̂ ^̂  ̂ Simhhmatih
Golah BlngJiŜ ^̂

JexkinSj C.J. :— By an agreement of the 9th of March, 1900, 
the first and second defendants agreed to sell, and the plaintift* 
to buy, certain premises at Sewri at the price of eight annas 
per square yard, and this suit has been brought for the 
purpose of obtaining* specific performance of this agreement, 
and also a declaration that the agreement for sale is binding 
upon the interest, if any, of the third defendant in the premises. 
Mr. Justice Russell has.granted a decree for specific performance 
against the first two defendants^ but he has refused the prayer 
for a declaration against the third defendant. I ’rom this refusal 
the plaintiff has appealed.

The third defendant is a minor, and is no party to the contract; 
and the ground on which the declar-ation is. sought against him 
is that he is the first defendant's soUj that the premises are 
ancestral property, and that they are being sold to discharge 
the family debts.

The question, therefore, is “whether we ought in this suit to 
make a declaration which will conclusively bind the minor in 
relation to this sale. For the appellant it is said we should,

(I) (1892) 20 Gal. 328 at p. 337.
(i) (1883) 7 Bom. 438.
(H) (1884) IQ Cal. 1061.
W (1889) 14 Bom. 320 p. 327. 
(«) (1866J L. E. 2 Ch. I(j4.
{«) (18S0) 5 Bom. 177.

0) (1882) 5 Mad. 337.
(S) (188i) 8 Mad. 15.
(93 (1874) L. E. 1 Ind. Ap. 321.

(10) (1878-9) L . R . 6 Ind. A p . 88.
(11) (188G) L. E. 13 Iiid. Ap. 1 at p. 15. 
(13) (1887) L. B, 15 Ind. Ap, 99 at p. 105.
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because he has made out a case which would have supported a 
completed sale though challenged by the minor. To this it is 
answered that the test proposed is not apposite. The actual 
purchase price is Es. 1 5̂40 and the plaintiff contends that he lias 
proved that there were debts to the amount of Es. 2^000 uncon
nected with any immoral purpose. For the defendant it is said 
that even if that had been so at the time of the contract— a point 
that is not [admitted— those debts have since been discharged; 
and no longer exist, and that in any case the necessity for the 
sale has not been proved.

The cases have now established that to satisfy such of his 
debts as would be binding on his son; a Hindu father can sell the 
entirety of the family property so as to pass even his son*s 
interest therein  ̂ Vt̂ hile section 84 of the Transfer of Property 
Act provides that—

“ where any iiersoiij authoiizecl only tmder cboumstancos in their nature 
variable to disposs of immoveable property, transfers such property for 
consideration, alleging the existence of such circumstances, they shall as between 
the transferee on the one part and other porsons (if any) affected by the transac
tion on the other part, lie deemed to have existed, i£ tho tranf3feree, after using 
reasonable care to ascertain the existence of such ciroximstances, has acted in 
good faith.”

This statutory provision is substantially a statement of tlie 
principle deducible from th.e cases on this point. But this 
principlo obviously has no application where the transaction is still 
incomplete; for it presupposes an actual transfer for consideration. 
Here there has been no transfer, nor has the consideration for the 
transfer been performed. Therefore, the declaration sought in 
this suit against the infant defendant must be supported on some 
other basis. But the only basis suggested is the analogy of this 
very rale; for it is argued that as the completed transaction 
would have been supported and sanctioned against the infant son, 
so ought the incomplete transaction to be enforced against him. 
True, there is a superficial resemblance between tlie two positions, 
yet it is but superficial: the essential basis of tlie rule is absent. 
The duty to discharge the father’s debts justifies the acquisition 
of the money required for that purpose even though it be by 
sale of the ancestral immoveable land. But_, the existence, or a
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reasonable belief by the purchaser in the existence of those 
debts is a necessary condition. Now it is quite clear that the 
plaintili\s ageuts--»by whom alone the negotiations wei’e con- 
ducted—-'rnade no inquiry as to the existence of justifying debts. 
With the knowledge they possessed there was no reason why 
they should ; foi% as the plaint alleges, it was not until after the 
agreement that the third defendant's existence was ascertained. 
There can, therefore^ be no ground for saying that the plaintifi; 
used reasonable earc to aycertain the existence of debts justifying 
a sale.

We, therefore^ have to .sec whether there now are debts 
that call for  ̂ or at any rate Justify, the conversion of the 
ancestral immo\'eable property into money. On the evidence 
before us I am not satisfied of this, and it follows as a necessary 
cun,sequence that in my opinion the declaration should not be 
made. Tlie principles on which a Court ^hould decree specific 
performance of a contract against a minor are clearly indicated 
in Jugul Kishori v. An-mida {cf. also Kris/imsami v.
Sundarappay^arand Khalrumiessa Bihi v. Jiohe Nath Fal 
Without expressing any opinion as to what is laid down in the 
concludingparagraph of page 550 of 22 Calc., I subscribe entirely 
to the view expressed at page 551 that “  no Court would, even if 
it couldj make a decree for the specific ]jerformance of a contract 
afccting an infant^ unless the contract was shown to be for thia 
infantas benetit.’*'* It lies on Min who sieekB to bind the infant to 
prove the justifying cireuniatancey, and that the plaintiff iu thi« 
case lias failed to do. In my opinion, therefore, on this ground 
and without expressing any opinion on the other point raised, the 
refusal by Russell, J,, of the declaration sought against the infant 
muBt be confirmed.

The Advocate General, however, says that if he cannot get this 
declaration he does not desire specific performance, and, therefore, 
the Es. 150 paid as earnestnnoney should be r'eturned. But this 
relief can only be granted ia a proceeding to which the first and 
second defendants axe parties, and for some reason they have 
not been made parties to this appeal, so even if we wished, we

(1) (1895) S3 Cal. 5d-5. 0) (1894) 18 Mad, 415.
(1800) 27 Gal. S7<3.
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cannot order the repayment of this sum. The appellant must 
pay all Court fees relating to the appeal, but otherwise there will 
he no order as to costs.

Starling  ̂ J. -The first and second defendants are son and 
mother. The respondent is an infant son of the first defendant. 
The first two defendants on the 9th March, 1900, agreed to sell to 
the plaintiff a piece of land at Sewri for the purpose of paying 
off debts due by the first defendant, alleging that they were 
entitled to enter into such contract and to convey the land. The 
contract was not completed, and in the course of the business it 
appeared that the respondent, as the son of the first defendant, 
claimed to be interested in the land, and disputed the right of 
the other defendants to sell the whole of the interest in the land. 
On this the plaintiff filed the present suit for specific performance 
as against the first two defendants, and asked a declaration 
against the respondent that the contract bound his interest in the 
land.

The first question to be decided is whether a prayer for those 
two forms of relief can be joined in one suit. In my Opinion 
the case of Oox v. Barker decided by Bacon, V.O,, and affirmed 
on appeal by the Lords Justices, shows that all the relief prayed 
for herein can be granted in one suit.

The next point is whether this Court ought to make u 
declaration that the contract sued on is binding on the interest 
of the respondent. In my opinion there is primd facie  evidence 
that the first defendant was indebted in such a manner that, if 
he had conveyed the land in question in this suit to the plaintiff 
and received from him the purchase-money, the sale would have 
been binding on the respondent; but that would not be sufficient 
to justify the Court in declaring that the contract was binding 
on the infant. To justify the Court in making such a declaration, 
I  am of opinion that there should be evidence that there were, 
and still are at the date of the suit, certain debts to be paid off, 
and that it was and is the intention of the vendor to apply the 
purchase-money in paying such debts. If the present defendants 
were desirous of loyally carrying out their contract, there would

(1) (1876) 3 Oh. D. 35t!.
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have been no difficulty in evidence being laid before the Coui’t 
showing those facts; but the first defendant has opposed a decree 
for specific performance being passed against him and no such 
facts have been proved in evidence: consequently there is nothing 
to show that the enforcement of the contract would under the 
present circumstances be beneficial to the infant. Consequently 
I am of opinion that this Court, in the exercise of its discretion, 
should not make the declaration asked for.

Decree confirmed^

Attorneys for plaintiff-—x¥<?̂ sris. Papie, Gilbert, Sayani and 
Moos.

Attorney for defendant— 3Ir. D, D. Homer.
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Before Sir Jj. If. Jmkiiis, Ghief Jii&tica, and Mi'. J'wsiice Qhandavarhn)',

VIN AYAK ATMARAM a n d  o x h s b s  ( o r i g h n a i ,  P l a i n t i f f s ) ,  A p p h i a k t s ,  

V . T h e  COLLE OTOE op BOMBAY { o k i g i k a l  D e f e n - d a n t ) ,  Eespokdbot.*

Zand RevenUe—Assessiiient-^JSnlianc&mnt o f  assessment—Bombay City Land 
Itevenuo Act {Bom, A ct I I  o f 1876), sections 8 and 9—Settlement o f  assess
ment—Meaning o f  settlemmf'^— 'Notice o f  enhanceinenf— JS'O necessity 
of notice to owner o f  jprojyerty heforc as&essmeni.

Ill the year 1884 fclic plaintiff acquired, certain waste land from the Collector 
o£ Bombay, who granted it on tlie plaintiff’s agreement to pay gyound rent at one 
pie per square yard per annum. In the year 1S99 the Collector enhanced the 
asseasmoat or ground rent on the land to eight pies per square yard. The 
plaintiff protested against tlie enhancement and hrouglit the present suit agaijist 
the Collector, contending that the enhancement was illegal, first, because he tad 
a>cquired the land on a permanent tenure at a fixed assessment and, secondly 
heoause there had heen no ‘ 'settlement’’ with Mm as reo^uired by Bombay Act I I  
o f 1876, inasmuch as he had received no prior notice from the Collector of the 
intention to en'han.co the assessment.

Heidi (I ) that tbere was no evidence in the case to show that the assessment 
had been permanently fixed 5

(2) that tbe words settlement of assessment ”  in section 9 of the Bombay 
City Land Eevemie Act (Bom. Act I I  of 1876) do not by themselves imply the

1901.
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* Appeal No. 9 of 1901, Eevenue Suit No. 16 of 1899,


