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definitions in those Acts, the result would have been the same,

* When the Legislature directs in an Act that a certain thing shall

be deemed to be another thing which in fact and truth it is not,
the Court ig entitled and bound to ascertain for what purposes
the statutory fiction which it has created is to be resorted to
and to confine the operation of the fiction to those purposes,
Assuming, however, that because a debt secured by a simple
mortgage of land creates a charge on it, it is an interest in
immoveable property, and as such is immoveable property itself,
we have, as I sald at the outset, a clear indication of the
intention of the Legislature that for the purposes of the Code of
Civil Procedure it should be treated as moveable property. On
this ground I agree in discharging the rule with costs.

Rule discharged.

APPELLATE CIVIL,

Before Mr. Justice Fulton and Ir. Justice Chandavarkar.

RAM S0NJI PARULEKATR (0r16INAT, DEFENDANT 2), APPELIANT, .
KRISHNAJI SONJI PARULEKAR (or16INAL PrAInTIFY), RESPONDENT.®

Morigage—Redemption—Mortgage-debl tendered and deposited in Couré—
Possession of morigaged property oblained by morégagee— Mesne proﬁtg_..[
Claim to meshe profits by mortgagor after tender of mortyage-debt and
deposit in Court—Transfer of Property det (I'V of 1853), sections 93-84,

In 1890 the plaintiff mortgaged certain land to the first defendant witheut
possession for Rs. 700, The mortgage-deed provided that the plaintiff
(mortgagor) should remain in possession and pay interest to the first defendant
until the mortgage-debt was repaid. In 1895 the first defendant sued the
plaintiff on the mortgage and a consent deoree was passed, which divected that the
defendant therein (the present plaintiff) should pay Rs, 300 on the 7th Octaber,
1897, and Rs. 400 on the 7th October, 1898, and in case of default in sither
payment on the specified date possession of the land should be given up to.the.
plaintiff therein (the presont defendant 1). Default was made in payment of
the first instalment on the 7th Oetober, 1897, and the present fivst defendant
thereupon appliod for possession in execation of the said consent decvos, which
possession he did not obtain until the Srd April, 1898, and ho then assigned it for
value to the second defendant. In the meantime, however, (viz. on the 19th

* Second Appeal No. 874 of 1901,
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Mareh, 1898), the plaintif (mortgigor), wnder section 83 of the Transfor of 12301, 3
Property Act (IV of 1882), tendered and depesited in Comwrt the Rs. 700, and DAY Soxar
subsequently dom: mdﬂd possession of the lanl.  The second defendant refused to 8

. . 1 . Ie als KRISivASL,
give itup, and the pluintiff therenpon filed this suit for redemption. He also

claimed the mesne proﬁts of the land from the date at which he deposited the
Rs. 700 in Conrt, ¢.e. the 19th Davch, 1878,

The Court of Arst instanee held that the plaintiff waz entitled to redeem on
payment of the Ns. 700, Tmb was nob entitled to mosue profits.  The lower
Appellate Court held that under section 84 of the Transfer of Froperty Act
(IV of 1832) the plaintitf was entifled {o mesne profits from the dale on which
the first defendant ook poszsession of the land (3rd April, 189%), and ordered
redemption on payment by the plaintiff of the Rs. 700 less the ameunt of such
mesne profits.  On secondd appenl,

Held, (voversing the docrer of the lower Appellate Court and vestoring the decrae
of the C'ourt of fivst instance) that the ylaintiff was not entitled to mesne pmﬁts,
but was entitled to radeem on payment of the Rs. 700. By the comsent decree
the first defendant became entitled fo possession on the 7th October, 1897,
althongh he did not actually 23t possession until the 3rd April, 1898, By that
deerce the right to redeem acerued to the plaintiff only after the defendant had
got posseszion. The plaintiff (mortgazor) conld not defeat the right of possession
which had acerued to the first defendant (mortgagee) by tendering and depositing
the mortgage-debt in Court on the 19th March, 1895, That tender was premature
and the provisions of sections 83 and 84 of the Transfer of Property Act
(IV of 1882) did not apply to the ease.

Seconp appeal from the decision of RdAo Bahddur Mahadev
Shridhar, First Class Subordinate Judge, A.P. at Ratuodgiri,
varying the decree passed by Rdo Sdhchb Vishvanath A, Wagh,
Subordinate Judge at Mdlvan.

Suit for redemption.

Defendant 1 was the mortgagee and defendant 2 was ‘in
possession and was alleged to be assignee for value for
defendant 1,

The plaintiff mortgaged the land in question to the firsk
defendant for Rs. 700 on 17th February, 1890, The mortgage-
deed provided that the plaintiff should remain in possession,
should pay the Government assessment, and should also pay
interest to the first defendant until the mortgage-debt was
repaid.

In 1895 the first defendant sued the plaintiff on the mortgage
(Suit No. 891-of 1895) and a consent decree was passed which
directed that the plaintiff should pay him Rs 200 on the 7th.
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Oetdber, 1897, and Rs. 400 on the 7th October, 1898, and in case of
plaintiffs default 1 making either payment on the specified date,
he should give up possession of the land to the first defendant.

The plaintiff failed to pay the Rs.300 on the 7th October,
1897,

The first defendant thereupon applied for execution of the
consent decree and he obtained possession of the land on the Sm‘t
April, 1898.

The first defendant b'lﬂ)ﬁC(}'LEDt]y sold the land to the second
dcfendant and the latter took possession.

On the 18th March, 89% the plaintiff tendered Rs. 700 anl
deposited it in Court - under seetion 83 of the Transfer of
Property Act (IV of 1882), and subsequently demanded back
possession of the land. The sa2cond defendant refused to give up
possession. '

On 6th April, 1898, the plaintiff filed this suit for rednmphou
and possession and he elaimed mesne profits from the 19th March,
1898, i e. the day on which he tendered and deposited the Rs. 700.

The Subordinate Judge of Malvan passed a decree that the
plaintiff was entitled to redeein on payment of the Rs. 700, but
held that he was not entitled to mesne profits,

- On appeal the Judge held that under section 84 of the Transfer
of Property Act (IV of 1882} the plaintiff was entitled to mesne
profits from the date on which the defendant took possession of
theland and that the defendant should give credit for the amount.
ile, thevefore, varied the decree and ordered “that plaintiff pay
defendant 2 Rs. 700 less the net profits of the land derived hy.
the defendants from the dato possession was obtained by them
under the consent decree till recovery of possession by plaintiff.’”’
In his judgment he said : '

Section 84 of the Transfer of Property Act enaets, when the mortgagor hus
tondered or deposited in Conrt undex section 83 the amount remaining due on

- the mortgage, intevest on the prineipal money shall cease from the dato of the

tender, & The question on which the whole dispute in this case must resh
is whether the amount of Rs. 700 was sufficient to satisfy the mortgageo ov
whether anything over and above that amount was due by plaintiff for intexest
and Government assessment. The ronsent decres in Suit No. 391 of 1895 was nok
a decree for redemption or foreclosure and did not take away the plaintiff's right
of rederuption. Though under its provisions the defendants were entitled 1o
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ebtain possossion after plainbiff's failuve to:pay the firsh instalment, still defendants
were bound to accept their mortgage-roney when tendored and allow relemption.
1#, therefore, the tender was 2 sufficient tonder to discharge the whole of tha
mortgage money, defendants were not justified in rejecting it and executing the
decree and obtaining possession. The profits of the mortgaged lanl whkich
Jefendants ave received since $he tender defendants mustaceonnt for. Whatever
amount, whether Rs. 700 or more, is due on the mortgage, the profits must be
applied towards satisfaction of that smount.  The question, therefore, simply s,
what was th? amount due an ths mortgage when the tender of payment {hrough
the Court, und:r soction 83 of the Transfor of Proparty Ach was nnde by tho

paintiff and rejected by the defendants ?

Defendant 2 appealed to the High Court,

S. 8. Patkar for appellant (dafendant No, 2) :=~The 1n0r£gagee
is cntitled to more than Rs. 700 deposited in Court hy plaintiff
on the 19th March, 188, By the torms of the consent decree inn
Suit No, 391 of 1895 the mortyagee was entitled to possession on
the 7th October, 1897, on plaintiff’s failure to pay Rs. 300 on that
day, and to retain poszossion till redemption. The lower Courts
ought to have awarded interest on the Rs, 700 from the date of
the default,7.e. the 7th Octobar, 1597, until the defendant got
possession on the 8rd April, 1538, -

The lower Appellate Conrt awards mesne profits to the plaintiff
on the ground that tho mortgagee was not justitied in refusing
the tender. We contend that the was, firstly, because the
tender was not suflizient, as more than Rs, 700 were due at that
time ; secondly, because the deposit was made after the mortgagee
had presented a duridisi (application for cxeention) under the
consent decree and was ahoub to take possession; and thirdly,
because the mortgage moncy had not become payable on the
19th March, 1898, as Bs. 400 under the consent decree were to e
paid on the 7th October, 1898, The rights of the parties must
be determined according ts the terms of the eonsent decree.
Sections 83 and 84 of the Transfer of Property Act (IV of 1882}
do not apply. According to the consent decree the mortgages
was entitled to possession till redemption, that is, till a suit for
redemption was brought: sce Ravji Shivram v. Koluram® The
mortgagee is not liable to account for mesne profits: see Taus
Bhagwan v. Heri®

(1) (1873) 12 Bom, H. C. R, 160, 2 {1387) P, J, 315.
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1L C. Ogyaji for respondent (plaintiff) :—The ground upon
which the mortgagee declined to accept the money which we
deposited in Court on the [9th March, 1898, wasthat the amount
was inadequate. The Courts below, howevér, concur in holding
that that wasg the proper amount, That being so, the mortangee
was entitled only to take that amount, but not to take possession
of the property. Under the comsent decree the mortgasee was
not entitled either to take, or remain in, possession after
redemption, 7.e. after the mortgage mioney was paid; and we
sufficiently satisfied the terms of that decrece by paying the
amount into Coart. Havieg taken possession of the property
¢ffer the money had been deposited, and in face of our protest,

~ the mortgagee rendered himgelf liable to account for the profits

subsequently recovered by him.

CuaNDAVAEKAR, J.: —The lower Appellate Court has applied
sections 83 and 8% to this case and held the mortgagee
accountable for mesne profits from the date on which he obtained
possession under the consent decree passed between the parties
in the previous suit, Bub that decree clearly provided that if
the mortgagor committed a default in the payment of Rs. 300 on

the Tth October, 1807, the mortgagee should be entitled to take

possession. The mortgagor having committed a default, the
mortgagee became entitled to possession on that date. The mort-
gagee did not, however, get possession until the 3rd April, 1895 ;
but before that date, 4. ¢. on the 19th March, 1898, the mortgagor
had deposited the mortgage amount in Court under section 83.
But the mortgagor could not defeat the right of possession which
had acerued to the mortgagee by making a tender of the
mortgage amount on the 19th March, 1898, as, according to the
consent deerce, the right to redeem could accrue only after the
mortgagor had delivered possession to the mortgagee. The
tender made on the 19th March was under the circumstances
premature and the provisions of sections 83 and-84 cannot apply
to the facts of the case.

Following the Full Bench voling in Tani Bhagwan v. Hari
bin Blawant® and Mallar Gopal Kullkarni v. Anandram valed

Q) (1887) I, J. p. £15.
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Huykumehand,® we reverse the decree of the lower Appellate Court
and restore that of the Subordinate Judge. The plaintiff to pay
the costs of this appeal and the appeal in the lower Appellate
Court, Defendant 2 to bear the costs of the cross-objections, if
any, in the lower Appellate Court.

' Decree reversed,

(6] (1389) J LA P 51,

APPELLATE CIVIL.

Dofors Mr. Justice Fulton and My, Justice Chandavarkar,

JANARDHAN KRISHNA PADHYE (oriarvar PLAINTIFF), APPELLANT,
v. RAMCHANDRA VITHAL RANADE (opigivay DEFENDaNT),
REspoNpERT*

Practice~Proceduro—Appellant dead at the date of hearing of eppeai—
Legal vepresentative ploced on record and appeul re-heard—Civil Procedure
Code (et XTIV of 1852), sections 571, 374

" At the date of the hearing of an appeal the appellant was dead, but neither
his Pleader nor the Court was aware of the fack. The Court heard and deeiced
the appeal. Subsequently, the deceasod appellant’s son applicd that his name
should be placed in the record aund that the appeal should be re-heard. The
lower Appellate Court rejected this applieation.

Held, that under the ciroumstances and having regard to section 571 of the
Clivil Procedure Code (XIV of 1882), the deorce of the lower Appellate Court
was o nullity, and that as the legal vepresentative of the appellant applied

within the prescribed period to have his name entered on the record, the Court

was bound, under section 365 of the Civil Procedure Code, to enter his name.
In not doing so the lower Court had failed to exercise a jurisdiction vesled in
it by law. The High Court, therefore, under section 622 of the (ivil Procedure
Code (XIV of 1882), directed the applicant’s name to he placed on the veeord
snd the appeal disposed of.

Seconp appeal from the decision of Rdo Bahddur Vaman M,
Bodas, Joint First Class Subordinate Judge, A. P., at Ratndgiri,
confirming the decree passed by Rdo Sdheb Janardhan D. Dixit,
Subordinate Judge of Devgad. '

# Second Appeal No. 352 of 1901,
B 19351
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