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Can, then, the deecision be supported on the ground that there
has heen no such leave as section 462 contemplates 7 We think
not. That section obviously contemplates the existence of a
guardian and a pending litigation ; but here, when the agreement
was entered into, there was neither a guardian for a suit nor a
suit. But though scetion 462 can have no application, that does
not preclude the plaintiff from showing that on other grounds
the decree is nob hinding on him, The vesult is that we must
reverse the decree of the lower Appellate Court and rewand the
case for a hearing on the merits, The costs will abide the result.

Case yemceaded.,

APPELLATE CIVIL.

Before My, Justive Candy end i Justice Fulton,

PURSHOTTAM DEVJISUET THAKAR (omicIsar  Praismiee)
APPELLANT, v, KALA GOVINDJT THARAL (onteivah Dersyuvavt),
RESPONDENT‘%?

Bweoutor— Legacy—Suit by one legates for a legacy~Right of executor to
have other legutees made purtics to the sult—Civil Procodure Code (det XTIV
aof 1582), sectivns 82 aad Sl Form of sul t—Praciice—P rocedure—TLiability
of pccrfor Jor breccl of tivsi—Trast Aot (I of 1852), seetion 25.

A legutoe is entitled to sue an exeontor [or o legacy bequeathsd to him by
a Hindu testator in the mofussil,

Tn case sneh o suit is hrought by one logatee, the executor may apply for his
own protection that other legatoos shall be made partios, so that if any rateable
ubatement is reguisite the extent of such abatement may be agcertained in a
manner binding on all parties interested. But any such application must be
made at the earliest possible oppertunity, having regard to the provisions of
section 34 of the Civil Procedure Code (XIV of 1832), and in any rase it is
within the discretion of the Court to Jdecide whether the addition of such parties
is neressary “in order to enable ghe Conrt effectually and completely to adjudicate
upon and settls all the questions involved in the suit ™ (see seotion 32).

If an esesutor commits a breach of trust in respect of trust property that has
come to his hands, he is liable under seetion 23 of the Indian Trusts Act (1T of
1882) to malke good the loss to tho heneficiaries or legatees.
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Srooxp -appeal from the decision of Thakurdas Mathuradas,

Pussmorrax  Assistant Judge ab Théna, veversing the decree passed by L, G.

.
Kana
GOVINDJIL.

Ternandez, Tirst Olass Subordinate Judge of Thdna.

Suit against an executor for alegacy.

"The plaintiff brought the suit against the defendant, who was
the executor of the will of one Lalji Govind. The plaintift
claimed a legacy of Rs. 500 and he claimed it from the
testator’s estate or from the defendant (exceutor) personally,

The defendant (executor) pleaded that the estate was not
sufficient and that he was not personally liable.

The Subordinate Judge of Thedna found that defendant had in
his hands assets more than sufficient to meet all the legacies, and
awarded plaintiff’s claim.

As to the form of the suit the Judge in his judgment said :

The form of the snit was not ohjected to until the hearing had closed. I
cannot say that the form of the suit was not objectionable.  Though there was
no.speoific allegation or suggestion of a dewastatit, yeb the personal claim °
involved sueh a snggestion, and the evidence was diveeted 1o show misapproprias .
tlon and concealment of property by defendant in order to evede payment of .
legacies. l

The defendant appealed to the District Court at Thdna. The.
learned Assistant Judge reversed the decree, and dismissed the
suit as imperfectly framed. e was of opinion that the plaintiff
should have filed an administration suit. e said:

The guestion is wlether the suit in ils present form will lic and whether
the plaintiff should have bronght an administration suit. I am of opinion
that he should have brought a suit for an account of the ontstandings, eash and
stocle-in-trade, and for thoir dus administiation wunder scetion 213, Civil
Procedure Code : see 1 re Ainsworth Cockeroll v. Sunderson (1895 W. N,
163).  The suit should have bosn bronght by the plaintifl for himsclf and for
the benefit of the other logatees. The other lugatees should have been joined ag
parties, or they would have had the opportunity of putting forth their claim
under tha last paragraph of section 213 of the Civil Proeedure Code. If wn
account is taken in the presency of all the legatees, they would he bound by it
and the defendant wounll not have to give separate accounts to cach of the
legatees individually. If the assets or fund are found insufficient, proportionata
reduction in all the lagacies wouldl be made: and there would be no room for
undue or inconvenient proference. I askoed the plaintifl to amend the plaing
and to add all the legatees as parties, or to do cither of these things, but he
cedined, saying that the suit a¢ framed by him as proper and that he had
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nothing whatever to do with the other legatees, The only conrse open to me,
therefors, i to disniss ihe suit, s one not properly framed,

Plaintiff appealed to the High Court.

M. B. Chaubal for appellant (plaintiff) :—The objection as to
the frame of the snib was never raised in this form in the Court
of first instance. The question then was merely as to the
absence of a specific nllegation or suggestion of a devasfalif in
the plaint,

The plaintiff, being entitled to the legaey under the terms of
the will, can sue to vecover it from the executor,"and it is
immaterial to the plaintiff whether his suit is called an adminis-
tration suit or by any other name. The execator completely
represents the whole estate and all the persons interested, and it
is not neeessary to join them eall in the suit: see Williams on
Tixecutors, pp. 1915, 1919-1920,

The ohjection is in substance one of want of parties, and such
objection should not have been raised at the stage at which the
lower Appellate Court permitted it. See Tiimbal v. Tishna'V ;
Tesaji v, Purshotam'® ; Fenkata v. Fenfaleshk® ; Climniram
v. Chhaguiran™ ; Ramji v. Shekk Alnad ®

D. A. Kkare for respondent (defendant) :—A suit to recover
a legacy cannot lie—at all events where the executor has not
given his assent: see Williams on Executors, page 1828. The
terms of the will show that the executor was mnot to get any
personal estate, The executor says that the assets are not sufficient
to meet the legacies : hence the plaintiff, in oxder to get his legaey,
must establish that the assets are sufficient. One legatee cannot
bring such o suit, e must bring an administration snit and join
all the other legatees whose presence is nccessary. If the assets
are not sufficient o general reduction must be made, and therefore
all the legatees have an interest in the suit. This is not a mere
question of parties. Itisa question asto the form of the suit.
The lower Appellate Court gave the plaintiff an opportunity to
join the other legatees as parties, which, however, he declined to

(1) (1887) . J. p. 6. : ® (1889) P. J. p. 362
() (1887) P, J, pe 252, ) (1890) P. J. p. 183,
G) (1891) P. J, p, 98,
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do. At the Original Side of this Court a suit like the present iy
never allowed, If plaintiff distinetly refused the offer of the
Court helow, he cannot now complain.

Turrow, J.:—We think that the Assistant Judge was in ervor
in holding that the plaintiff was not entitled to sue the executors
of Lalji’s will for the legacy of Rs. 500 bequeathed to him,

It is true that according to the rule explained in Deels v,
Strutt,® under English law a legatee who wishes to enforce
payment of his legacy must file a snit for administration, but
even without making all persons interested pavties he can obtain
an order for administration against the executors who fully
vepresent the estate : sec May v. NewtonD TIn the mofussil ip
Tndia the executors of the will of a Hindu do not, in the character
merely of cxecutors, take any estate in the property unless it is
conferred on them by the terms of the will: see Maniklal v.
Manchershi® They geb the powers conferred on them by the
will, and if they aceept the position of executors must exercise
those powers in conformity with its provisions. If they commmit
a breach of trust in respect of the trust property that has come
into their hands, they are liable under section 23 of the Indian
Trusts Act to make good the loss to the beneficiaries or legatees,
If sued by one legatee, it is open to them, if necessary for their
own protection, to ask that other legatees shall be made parties,
so that if any rateable abatement is requisite the extent of such
abatement may be ascertained in a manner binding on all parties
interested. Bub any such application must be made at the
carliest possible opportunity, having vegard to the provisions of
seetion 34 of the Civil Procedure Code, and in any case it is
within the discretion of the Court to decide whether in the
civeumstances the addition of such partics is mnecessary “in
order,” in the language of section 32, “to cnable the Court
effectually and completely to adjudieate upon and settle all the
questions involved in the suit.”’

In the present case the objection taken by the defendant was
not that raised by the Assistant Judge, and we think the latter

W (1794) 5T, R, GO w(1587) 34 Chy 1. 247
S (1876) 1 Dowm, 269,
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was not justified in dismissing the suit because the plaintiff
vefused in the Appellate Court to add the other legatecs.

We, therefore, reverse the decree of the Assistant Judge and
remand the appeal for disposal on the merits, Costs in this
Court to be costs in the appeal.

Decree reversed.  Case reianded,

APPELLATE CIVIL.

Before Sir Lo IL dinkins, Ohief Justice, and My, Justice Chandavarkar,

TARVADI BHOLANATH HARISHANKER (DEFENDANT AXD PETITIONER),
ArprrcaNT, v BAT KASHI sxp awormrer (PrAISTirrs.AND AUcTioxN-
FURCH ASER3), OPPONENT:.”

© Mortgage—Mortgage-delt, nature of—3loveable or immoveable property—
Mode of uttacking and selling « mortguge-delt in exceution—Civil Procedure
Code (det XIT af 18832), scclivas 268, 2id=—TEffect of sale of mortgage-delt
i execution.

A mortgage-debt iz moveable property within the menning of section 208
of the Civil Procedure Code (Act XTIV of 1382); and its sale in exeeniion by
publie suction carries with it the right to proceed against the wortgaged pro-
perty even though there may have been no attachment and sale under segtion
274, of the Code.

Where a mortgage-debt had heon attached in execution under section 268
of the Civil Procedure Code (XIV of 1882) and sold wuder section 297,
Held, that the Cowrt had no jurisdietion to set aside the sale.

Arrrication under the extraordinary jurisdiction (section 622
of the Civil Procedure Code, X1V of 1882) against the decision
of ¥. X. DeSouza, Joint Judge of Ahmedabad, confirming the
order passed by Rdo Bahddur Chandulal Mathuradas, First Class
Subordinate Judge, A. P., at Ahmedabad.

Application mder section 811, Civil Procedure Code, 1882, to set
aside a sale in execution.

In 1889 Bai Kashi and another (opponents) obtained a money

decree against. the applicant. On the 9th June, 1897, they.

applied under section 268 of the Civil Procedure Code (XIV of
1882) for execution by attachment of a mortgage-debt due to

. * Application No, 101 of 1901, under extraordinary juristiction.
B 170)d
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