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APPELLATE CIVIL.

Before Sir L. I. Jenkins, Chicf Justice, and Mr. Justice Chanduvarkar,

VITHALDAS GANPAT AND oTHERs (ORIGINAL DEFENDANTS), APPELLANTS,
2. DATTARAM RAMCHANDRA, A MINOR, BY HIS GUARDIAN MANILAT,
JAGTJIVANDAS (0r1GINAL PrAINTIFF), RESPONDENT.*

Minor—Selting aside o decree—Representative of minor—dgreement to
pefer to arbitration—Guardian— Clvil Procedure Code (det XTIV of 1883),
seciions 443 and 462

The step-mother of’a miror, against whose ostate the defendants had claims,
referred tho matter to arhitration, purporting to act on the minor’s hehalf. Np
suit had then been filed by or against tho minor. An award was made in 1869
directing the minor to pay to the defendants a sum of Rs. 980, and a decree
wag passed in tevins of the award. In the following year the minor by his
nest friend brought this suit to set aside the decree, on the ground (a) that the
minor had not been properly represonted and (5) that leave of the Court under
section 462 of the Civil Procedure Code (XIV of 1832) had not been obtained.
The lower Courts allowed the plaintiff’s claim and set aside the deeree. On
appeal by the defendants,

Held (veversing the decree of the lower Cowrts and remanding the case for
hearing on the merits), (1) that there was nothing on the vecord to show that
the minor had no guardian when the agreement to refer was made, and therve
was no allegation to that effect in the plaint ; (2) that section 462 of tha Civil
Proceduro Code did not apply. That seetion contemplates the existence of a
guardian and o pending litigation. Ieve when the agreement was made there
was neither o guardian for a suit nor a suit.

SeconD appeal from the decision of H. T'. Aston, District Judge
of Poona, confirming the deeree of L. G. Fernandes, First Class
Subordinate Judge.

Suit by a minor to sct aside a decree passed against him by a
Small Cause Court.

The deceased father of the minor plaintiff in his lifetime had
dealings with the defendants, After his death the minor’s step-
mother, purporting to act on behalf of the minoy, agreed with the
defendants that their claims in respect to the said dealings should
be referred to arbitration. This was done, and on the 16th
January, 1899, the arbitrators awarded Rs. 950 to the defendants,
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On the 10th July, 1809, a decree (No. 569 of 1899) was passed
against the plaintiff in terms of the award.

The plaintiff now Trought this snit (No. 95 of 1200} by his
next friend, Mohanlal Jagjivandas, to set aside the decree, alleging
that no leave had been obtained under section 162 of the Civil
Procedure Code.

The Subordinate Judge, on the authority of Mihadev v.
Ilrishnabai, M set aside the decree.

The defendants appealed. Thoe Judye summarily dismissed
the appeal under section 551 of the Civil Procedure Code, being
of opiniou that the ruling in Blehadce Bulliristing v. Krishnabai®D
governed the case, that the leave of the Court not having been
obtained under section 462 of the Civil Procedure Code for Suit

"No. 569 of 1894, and the plaintiff not having been properly
represented in that suit according to section 44.3, the decree eould
not stand.

The defendants preferred a second appeal.

8. R. Bakhle for the appellants (defendants) :—The decree which
we obtained against the minor in Suib No. 555 of 1899 was a valid
decree, and ought not to be set aside. The award was filed under
section 525 of the Civil Proceduve Code. The only questions that
arose on that application for the consideration of the Court were
those that arc mentioned in sections 520 and 521 of the Code.

[CraxpavARKAR, J. :—But how do you get over the decision in
Makudev Dallrishna v. Krishnubai & ¥]

We submit that the decision in that case was based upon
section 462 of the Code, and we contend that that seetion is not
applicable to the present case. Tt applies only when there is a
suit already pending hefore the Court.

P. P, Ehare for the respondent (plaintiff) :—The ruling in
Mahadev Balkriskna v. Krishnabai® shows that the sanction of
the Court is necessary in a case like the present, and that the
minor plaintiff is not bonnd by the decree passed on the award
Kalavati v, Chedilal, ¢ Aman Singl v. Narain Singh.®

(D (1896) B, J, p. 609, @) (1895) 17 A1l 531,
@) (1807) 20 AlL 98,
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It was mecessary under section 443 of the Code to appoint a
guardian tor the suit: Suresh Chander v, Jugut Chunder.0

There is nothing on the record to show that the mother was
served with notiee as the minor plaintiff’s guardian. She was
therefore not a party to the proceeding in the capacity of the
winor’s guardian for the suit.

‘JEN]{I‘.\'S, C.d.:—The plaintitl’ sues to set wside a decree in o
Small Cause suit of the Poona Couwrt, No. 569 of 1899. The
decree was passed on an award made under an agreement of
reference to which the present plaintiff’s mother was a parby
and purported to act on his behalf. The first Court decided in the
plaintiff’s favour on the ground that the Court’s leave had not
been obtained under seetion 462 of the Civil Procedure Code.
The District Judge on appeal confivmed this decree, basing his
decision hoth on seetion 462 of the Civil Procedure Code and
on the fact that the present plaintiff had not been represented in
that suit. From this decree the present appeal has been preferred,

The representation of a minor in a suit is governed by section
443 of the Civil Procedure Code, which provides thate

Where the defendant to o suit is a minor, the Conrt, on being satisfied of
the fact of his minority, shall appoint a proper person to be guardian for the
suit for such minor, fo put in the defence for snch minor, and generally to
act on his hehalf in the conduet of the ease.

1t iy conceded before wus that there iy nothing on the veeord
to show thut no appointment of a guardian under seciion 443
wag made in the Small Cause Court suit, and the plaint contains
no allegation to that cffect. No doubt Mr. Bahulikar did in the
Distriet Court concede that the mother was merely granted
letters of administration to the estate of Dattaram, but he clearly
did this in reference to the allegation that the mother had been
appointed guardian of the present plaintiff under the Guardians
and Wards Act, which is wholly distinet from an appointment
nnder section 443, So far, thervefore, ag the decision of the lower
Appellate Court proceeds on this ground, it is not supported by the
record as it ab present stands, whatever may e shown hereafter.

1) {18806) 14 Cal, 204,
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Can, then, the deecision be supported on the ground that there
has heen no such leave as section 462 contemplates 7 We think
not. That section obviously contemplates the existence of a
guardian and a pending litigation ; but here, when the agreement
was entered into, there was neither a guardian for a suit nor a
suit. But though scetion 462 can have no application, that does
not preclude the plaintiff from showing that on other grounds
the decree is nob hinding on him, The vesult is that we must
reverse the decree of the lower Appellate Court and rewand the
case for a hearing on the merits, The costs will abide the result.

Case yemceaded.,

APPELLATE CIVIL.

Before My, Justive Candy end i Justice Fulton,

PURSHOTTAM DEVJISUET THAKAR (omicIsar  Praismiee)
APPELLANT, v, KALA GOVINDJT THARAL (onteivah Dersyuvavt),
RESPONDENT‘%?

Bweoutor— Legacy—Suit by one legates for a legacy~Right of executor to
have other legutees made purtics to the sult—Civil Procodure Code (det XTIV
aof 1582), sectivns 82 aad Sl Form of sul t—Praciice—P rocedure—TLiability
of pccrfor Jor breccl of tivsi—Trast Aot (I of 1852), seetion 25.

A legutoe is entitled to sue an exeontor [or o legacy bequeathsd to him by
a Hindu testator in the mofussil,

Tn case sneh o suit is hrought by one logatee, the executor may apply for his
own protection that other legatoos shall be made partios, so that if any rateable
ubatement is reguisite the extent of such abatement may be agcertained in a
manner binding on all parties interested. But any such application must be
made at the earliest possible oppertunity, having regard to the provisions of
section 34 of the Civil Procedure Code (XIV of 1832), and in any rase it is
within the discretion of the Court to Jdecide whether the addition of such parties
is neressary “in order to enable ghe Conrt effectually and completely to adjudicate
upon and settls all the questions involved in the suit ™ (see seotion 32).

If an esesutor commits a breach of trust in respect of trust property that has
come to his hands, he is liable under seetion 23 of the Indian Trusts Act (1T of
1882) to malke good the loss to tho heneficiaries or legatees.

# Second Appeal No. 290 of 1901,
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