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L
that the provisions of section 248, Civil Procedure Code, have

not been complied with, but ib is clearly shown that in the case
of Nos, 08 and 69 there is no ground for this suggestion and we

“cannot on the record before us find anything which entitles us

to say that the Judge has committed any error with vegard to
Nos. 70 and 75,
The rosult is thab the rule must be discharged with costs.
Rule discharged.

APPELLATE CIVIL,
Before Siv L. I Jeniins, KCLE., Chiaf Tustive, and M. Justice Aston,

Tae SECRETARY or STATE rox INDIA (owiaiNan DEFENDANT)
AprarnaNt, o [IAIBATRAQ ITART Anp oriERs (ORIGINAT PLAINTIFPS),
REsPONDENTS.*

Intdmdir—Dasneme Saayesi and Gosavi Zund ivule--Kadin (anecient) hafs—
Hscheat— Corporate body—Iluctnating communitiecs—Duty of the Conrt, if
possible, to find Legal origin of existing fucts,

The plaintiffs, whose title as Indmdars of a villaze dated back to 1762, sned
on the strongth of their title as Imimdirs to rocover, on acsomnt of cortain
hoke, 2 sum of money which thoy alleged was duwo to them and was wrongly
taken by the defondant. The defendant alleged that tho haks were Kudim
(ancient, 7. ¢, which camo into oxistenca prior to ths Indm grant of the village
to the plaintiffs’ ancestors) and liad cscheatedl o Glovernmment, The Court
below allowed the claim, )

On appeal by the defendant,

TIeld, confirming the decree, that in oxder to make out that the Government
had become entitled to the haks (Dusmmne Sinyasi and Gosavi Zundivale) by
virtuo of an escheat throo things wust be establishad, namely, that (1) thoro was
a heribable grant o individualy, (2) that the hoirs of those individuals havo
failed, and (3) that on the ha,ppunng of thess two conditions tho haks womld
oscheatbo Govorniment.

The burden of cstablishing a title by escheat lios on thoge who assert it

The expressions Dasname Sunyssi and Gosavi Zundivale do not indicate

‘individusls, They indicate a grotp or community of Sanyasis or Gosavis.
. The law of tha country recognizes {luctuating communitios as legal personcs
‘,cupable of owning property, as, for' instance, the caste and the village, and the

i ‘dm:a i tho present case were communities composed of the religious clements

; thaxr nines fndicato.

* Appeal No, 93 of 1901,
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A eorporate body is dissolved by the total loss of all its members, but on such
dissolution #here is no escheat to the Crown either of its lands or its rent-charges.

On the dissolution of the corporation the eause of the grant fails, and the effeet’

of a dissolution on the corporation’s rent-charges is that they become extinguish-
ed. As in-the cose of the death of a grantes of an annual payment out of land
to lagh doring the term of his life the payment sinks into land on its determina-
tion, so where the grantes is a gommunity and the grant is to last during the
term of its existence on its dissolution a similar result follows.

‘Where there has been a well established user extending over n long séries
of years it is the duty of the Court, if possible, to find a legal origin of the
existing facts.

APPEAL against the decision of R. Knight, District Judge of
Sétdra, in original suit No, 2 of 1898,

Buit to recover a certain sum on account of Kadim (ancient)
haks in an Indm village.

‘The plaintiffs were the Indmdgrs of the village “of Mhavsln,
in the Sétdra Distriet, under a sanad dated 1762 a.p. In the-

village there were certain hakddrs, amongst whom were included
Dasname Sanyasi and Gosavi Zundivale. The village accounts
showed that Rs. 90-2-0 were debited in the names of the said
two hakddrs, but the plaintiffs woere in receipt of the said amount
ever since their Indm grant. In the year 1898, Government
baving withheld the payment of the said amount, the plaintiffs
brought the present suit, alleging as follows ~~The revenues of
the village were snnually divided between them and Govern-
ment, and Government wrongfully took Rs.90-2-0 out of the
amount due to the plaintiffs in January and March, 1898, The
defendant took the said amount from plaintiffy’ share under the
Oollector’s order dated the 14th October, 1897. The plaintiffs
appealed against the said order to the Commissioner, Central
Divigion, but without effect. Thus the plaintiffs had made all
possible appeals. The reasons assigned by Government for
withholding the amount were not proper. Whatever alterations
the officers of Government might have made in the village accounty
in relation to the items of Dasname Sanyasi and Gosavi Zundi-
vale (under which the amount in question was entered) there
was no alteration in the amount which the plaintiffs were entitl
ed to receive. Notice under scetion 424 of the Civil Procedure
Code (Act XIV of 1882) was duly served on the defendant.
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The plaintiffs, thevefore, prayed thab they should be allowed
to recover Rs. 90-2-0 from the defendant with interest thereon
at 9 per cent. up to date of payment.

The defendant replied that the claim was time-barred, that the
amountin suit was not uulawlully deducted from plaintiffs’ dues,
inasmuch as by the terms of their sanad it lapsed to Govern-
ment, that the plaintiffs were estopped by section 115 of the
Evidence Act (I of 1872) from ploading that the sum in suit was
not Kadim (ancient) Indm, and that the claim was hbarred by
section 11 of the Revenue Jurisdiction Act (Bom. Act X of 1876),

The sanad in suit is embodied in the High Court’s judgment.

The Judge found that the plaintitls having exhausted all.
possible appeals wnder scetion 204 of the Land Revenue Code
(Bom. Act V of 1879) against the order of the Collector the
suit was not barred by that Act, that the plaintiffs were not
estoppad from pleading, that the allowance in suit was not Kadin
Indm, and that the plaintiffs had acquired ])H“wGllPLlVC title to
the allowance. The Judge therefore allowed the claim,

The defendant appealed.

Vo d. Kirtiker (Government Pleader) for the appellant
(defendant) :—We contend -that plaintiffs have not exhausted
all the remedies contemplated by scetion 11 of the Revenue
Jurisdiction Act. Only one appeal was preferved against the
Collector’s order, namely, an appeal to the Commissioner, Central
Division, but section 204 of the Land Revenue Code allows onoe
more appeal, that is, an appeal to Government.

[The Court over-ruled the objection on hearing B, I Kerandi-
kar for the respondents, who pointed ouf that the original order
was passed by the Mimlatddr, against that order there wasa
first appeal to the Collector, who having confirmed the order,
there was a second appeal to the Commissioner, Contral Division.]

Next we contend that the two haks in dispute are Kodim
grants, that is, they have been in existence prior to the grant of
the Indm- to the plaintiffy’ ancestors. A reference to the setile-
ent sanad of 1888 will show that the plaintiffs’ Indm is exclu-
thoso. haks, which arve ineluded in the item of Rs, 213-10.

re idence to show that they were subsequently creat-
sd by the Tnddbr plamhﬁ's, but on the conbrary they seem to
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admit that the haks are Kadim because they say that they never
made any payment on account of those haks, We contend that
under the terms of the sanad we became entitled to those haks
as soon as the individuals representing the haks disappeared.
We further contend that cach of the two sects, though composed
of several individuals, should be considered to be one legal persona.

R, P, KEarandikar for respéndent-s 1—4, 6—8 and 10—13 (plaint~

iffs) : —We rely upon our long practice and recognition of title by

the Indm Commission in 1859-81: Fusudey Pandit v. The Collector
of Puna. - The claim of Government, if 1t was ever in exist-
ence at all, long ceased to exist and is barred by limitation. A
solitary entry in the village accounts of payment to hakddrs in
the year 1818 was explained away by us in the statements made
in the old revenue inguiries.

Dasname  Sanyasis and Gosavis Zundivale are not particular
individuals but sects (Steele on Hindu Law and Customs, Edition
of 1868, p. 435 ef seq.).

Government claim by escheat, but they have neither proved
escheat nor that it occurred within the statutory period.

It is admitted by Government that we have not made any
payment to the Sanyasis or to the Gosavis'since 1818, There is
nothing to show that the payment was made in 1818 as of right.
Our user and enjoyment have, therefore, ripened into ownership
supposing we had none before. Dut we claim the money as our
own, inasmuch as neither the Banyasdi nor Gosavi item has been
proved to be Kadim, that is, existing before the grant to the

plaintiffs’ ancestors in 1762 a.0. The older account of 1759

AD, mentions no such items.

The grant of the fresh sanad in 1888 does not alter the situa-
tion hecause we had enjoyed the money for more than sixty
years after the solitary entry in 1818. A much shorter period
would have been sufficient as Sdtira Distriet was brought under
regulation only by Act III of 1863. The acceptance of the
British sanad in 1888 by some of the plaintiffy only does mnot
bind all the plaintiffs, nor do any incorrect figures in the sanad
operate as estoppel having regard to the circumstance that long

(1 (1878) 10 Bom, H, C, R. 471,
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hefore the fresh sanad was granted = the true facts with respect
to the allowance in suit had been brought to the notice of Gov-
ernment, The sanad creates no right in favour of Government,
nor does ib revive any such right if it ever existed. The sanad
cannot be considered to be a new agreement hetween the parties,
there being no consideration for it.

8. R. Balkle for heirs of respondent 5 and for respondent 9 i
We have held adversely to the intended donces. Governmend
have not proved escheat.

V. J. Kirtihar (Government Pleader) was heard in reply.

Junking, C. J—The plaintiffs are the Indmddrs of the village
of Mhavshi in the Wai Taluka of the Sdtira District, and on the
strength of the title this implies they seck in this suit to recover
a sum of Rs, 80-2-0 which they allege was due to them but was
wrongly taken by the defendant.

The plaintiffy’ title as Indmdérs dates back to 1762, for in
that year an Indmpatra was passed to the plaintiffs’ predecessor
in the following terms s '

“To Rajashvi Narsingrao Janaedhan surnamed Wagh, of the Bharadwaj

Clotra, Ashwalayans Sutra, Astrologer and Kulkarui of Mauge Morve, pargane

Sirval.

“ Compliments of servant Madhavrao Ballal Pradhan.  Tho Inampatra given
in writing in the Soor year Sallas, Shitain, Maya and Alaf, Shake 1084, in the
eyclical yoar callod Chiteabhanm, is ns follows i—Yon, having eome to the camp in
Kasha Poona, represented to the Huzur that you were a family-man, that yon
should be maintained, that therefore the lioge lord may be graciously pleased to
gottle and grant a village as a fresh Tnam. and that lettors may be executed in
your favour as authoritics for enjoyment. Thercupon, considering that you
rendered service to the liego loxd for o long time and thut you are & family-man
and that it 3 mecessary to provide for your maintensnce -and out of kindness
towards you, the village of Mhavshi, in Taraf Nirthadi, Prant Poona incloding
the dutarfa that is the Swarajya and the Moglai (shares of the revenue) together
with the ‘Sardeshmukhi and all cosses and taxes and with all the present and

future corsos oxelusive of Hakdwrs and Inamdars snd together with water, troes,
“grass, wood, stones, mines and buried tresswro, oto., is settled and granted as- fresh

T Thorefore you are to geb the village aforesaid transferred o you; and
FORy Four Hons, grandsons, and descondante from gencration to generation sve

t0:enjoy the- In m,nnd live in peace. ~Be this known. . The 26th Moon of afar.
This mondate is fmal” .
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By this dccument the property in the soil passed: Ravji
Narayan Mandlik v. Dadaji Bapuji Desai, D

In 1859 there wasan award by the Assistant Commlssmner
in relation to this village, and by it the Indmddr’s property in
the soil was confirmed: Fasudew Pandit v. The Collector of
Puna @, ,

In 1888 g sanad was passed under the Suminary Settlement
Act in the following terms ;—

“Whereas the village of Mhavshi in Taluka Wai of the Sé,ta.la Collectorate is
held as an hereditary Indm, under the authority of the British CGovernment, as
ghown below:—

Continuable for ever as transferable private proper’oy on payment
of aunual Nuzarana,
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It is heroby declared, that the said village shall be continued for ever by the
British Governmont, nnder section IV and gection XV, clause B, of Act IT of
1863 of the Bombay Legislative Clouneil, as the private property of the persons
who shall, from time to time, be its lawinl holders, on the following ocondi-
tions :—

“ Fipstly .~—That the said holdews shall eontinue Faithful subjects of the Butlsh
Governmant, and shall pay to tho same a fixed annual sum of Re. 31-9-0 ny
Naggrana, in addition to any Jooreo or other tax horetofore payable.

Secondly.~—That the said halders shall have no preseut ov fubure claim to any
alienations, whether land or cash, more ancient than the grant of the village,
all which shall be permitted to be enjoyed under such orders as the Brisish
Government muy from time fo time issue, till such time as thoy may finally
cscheat to the British Government. ‘

% Phirdly.—~That if in any case the existing assessment of ocenpied lands hag
been guaranteed by the Revenne Survey, such guarantee shall be respected in its
integrity until the expiration of the period of the guarantec, after which the
holders of the village shall be at liborty to rovise the assessinont, all luwful rights
and privileges of minor Indmddw, cultivators, sub-tenants, or others being
maintained.
© % In considerabion of the fulfilment of which conditions the seid village of
Mhavshi shall be continued for ever, without increase of Land-tox or Nazrana
over the siid fixed amount, and without ohjection or question on the part of
Government as to the rights of any lawful holders thercof, whether such rights
shall have acerued by inheritance, adoption, assignment, or otherwise.”

The sum of Rs. 213-10-0 mentioned in the column of cash
deductions includes two items, one a hak in favour of Dasname
Sanyasi, the other a hak in favour of Gosavi Zuudivale,and it is .
in connection W1th these two haks that the plaintiffs’ claim iy
made, :

Stated shortly the rival contentions are these: the plaintiffs
maintain that they are entitled to receive the amount of these
two haks, that it always has been received by them, and thab
since 1818 they have not paid the hakddrs indicated and so have
gained a preseriptive title to the haks,

The Secretary. of State in Council on the other hand alleges
that the haks are kadim, and have escheated to the Government.

We think the evidence establishes that the haks ave Zadim ;
they certainly are ancient, and according to the sanad of 1888
re more ancient than the grant of the village, for: admit-
7.are included in the Re. 213-10, T# is urged that this
[ 18 of o value as it wes not signed by all the Indmdérs ;
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but, though it may not have been signed by all, it was aceepted
by all as the basis of the settlement arrived at, We do not
think this conclusion is shaken by the acecount of 1759, for in the
first place it is three years earlier than the original sanad, and
in the next place’it is notb clear that we have in it.a complete
statement of all the haks then existing.

- We will therefore deal with the case on the footing of the

haks being kadim, and consider what under the circunmstances
are the legal eonsequences* of the:non-payment of these haks to
the proper hakddrs since 1818,

First then, has the defendant made out that the Government-

has become entitled to the haks by virtue of an escheat? For

this at least three things must be established: (1) that there

was a heritable grant to individuals, {2) that the heirs of those
individuals have failed, and (3) that on the happening of these
two conditions the haks would escheat to Government.

~Now it is clear that the burden of establishing a ftitle by
zscheat lies on those who assert it, so that we must be satisfied
that the hurden has been discharged : Gridharz Lall Roy v. The
Bengal Government.®) The evidence (in our opinion) falls short
of establishing the fivst of these conditions, for it is not shown
that the grant was to individuals ; no one is able to say that the
expressions Dasname Sanyasi and Gosavi Zundivale.indieate
individuals, and there is very good reason to believe that they
do not.

In Bteele on Hindu Law and Custom there is an appendix
which deals with the custom of Gosavis, and 16 is there said that
“all -questions relating to the internal administration and
discipline of the order aro decided by an assembly called the
Dusname which should consist of the disciples of the ten founders
from whom they take their names.’” * It appears to us therefore
that the grant was to an assembly or community of Sanyasis,
- In the same way Gosavi Zundivale does not point-fo any
- particular individuals as such, but to a group or community of
Gosavis. :

- There can be no doubt that the law of the country recocrnwed
flyctuating communities as legal persone capable of owning

(1) (1868) 12 Moo, I, A, 448 af p. 454,
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property, as, for instance, the caste, and the village, and in owr
opinion the hakddrs here were communities composed of the
religious elements their names indicate,

‘What then is the reasonable infercnce to draw from the fact
that no payment has been made to either of these bodies since
1818 and that no trace can now be found of them ? v

It is a sound principle that, where there has been a well
established user extending over a long series of years, it is tha
duty of the Court, if possible, to find a legal origin of the existing
facts; and in accordance with this principle it has been laid down
in Sumdkoolall Girdhuriall v. The Collector of Surat,® where a
question arose as to the title to Tora Garas, that ““long enjoyment
is itself a title as well in favour of the recipient of an annual
payment out of land as of the possession of land itself,”

- The receipt therefore by the plaintiffs and their predecessors
since 1818 of the annual payment clearly affords the basis of a
title founded on long possession. The Government would account
for the non-payment to the hakddrs by the failure of their heirs,
but if (as we have held) the hakddrs were communities, thab is
obviously an incorrect description of the position. Accepting,
however, the facts this deseription implies, the position would be
that the hakddrs have determined by the loss of the constituent
members, and, a3 a result, the haks have become extinguished.
This view of the facts would furnish a complete explanation of
all that has occurred and would be in harmony with the principle
that long possession is a title, for as the haks were presumably
payable out of the land, when they ceased, the profits representing
them would go to the owner of the land; and this is in
accordance with the actual enjoyment. :

The statement that the haks have beecome extinguished
demands & word of explanation,
~ According to the law of England a corporate body is dissolved

by the total loss of all its members, but on such dissolution

there is no escheat to the Crown elther of its lands or its rent-.
rges. And the reason is that on the dissolution of the
poration the cause of the grant fails, The effect of a
solution on the corporation’s rent-charges is that they becoma -

|0 (1859) 8 Moo, T. A, 1 gt p. 40,
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extinguished : Viner’s Abridgment, Rent, B. b, pPlac. 2. It isno
doubt true that so far as the English law of escheat is founded
on the principles of feudal law it furnishes no conclusive clue
to the operation of the law of escheat in Indin (Rance Sonet
Kowar v. Mirca Himmut Bahadeor® ), bub this rule as to the

property of dissolved corporations appears to us to be founded

on a broader basis than that furnished by the technicalities of
the feudal law, and to furnish a useful gnide in the circumstances
of the present case.

The applicability of this doctrine becomes the more apparent
if we consider the result that follows on the death of one who
is the grantee of an annual payment out of land to last during
the term of his life ; clearly it sinks into the land on its deter-
mination. So if the grantee is a community, and the grant is to
last during the term of its existence, on its dissolution a similar
result follows.

Bub the case cannot be disposed of without considering the
effect of the sanad granted under the Summary Settlement,
wherein these haks are included among the deductions to be
made in respect of cash allowances.

By the second condition of the sanad it is provided thab the
“holder shall have no clain to any alienations whether land or
cash more ancient than the grant of the village, all which shall
be permitted to be enjoyed under sauch orders as the British
Government may from time to time issue till such time as they
may finally escheat to the British Government, but in our
opinion this makes no difference in the vesult; for if the hak
had prior to the Summary Settlement become extinguislled, as

on the faets, we think, should be held, then this sanad could not

operate to revive the hak ; for, apart from all other reasons, the
hakdars “whose continuance was a necessary condition of the
haks were no longer in existence.

The objection that the suit is barred by the Revenue Juris-
diction Act has been overruled by the District Judge, but for the
Government it is argued that he has misapprehended the
requirements of the law. The governing section is the 11th of
that Act which provides that ¢ No Civil Court shall entertain

1 (1876) 31, A, 92.
B 108 fmb

285

1503,

Trg
SEORETARY
Or STATE
(%
Hareamnao
Harr



286

1908,

Tan
SEORETARY
OF NTATE
.
HArsATRAO
Hazz,

v [,

THE INDIAN LAW REPORIS, [VOL. XXVIIL

any suit against Government on account of any act or omission
of any Revenue officer unless the plaintiff firsb proves that,
previously to bringing his suit, ho has presented all such appeals
allowed by the law for the time being in force, as within the
period of limitation allowed for bringing such suit, it way pos-
sible to present.” Dy scetion 204 of the Land Revenne Code it
is pyovided “An appeal shall lie to the CGiovernor in Couneil
from any decision or order passed by a Comuwissioner or by a
Survey Commissioner, except in the case of any decision or
order passed by such officer on appeal from a decision or order
itself recorded on appeal by any officer subordinate to him.”

There has been no appeal to the Governor in Council here,
bub there has been to the Commissioner, so we have to see
whether the Commissioner’s order was on appeal from an order
itself recorded on appeal,

It seems that there have been successive ovders in thig
matter by the Mawmlatddy, the Collector, and the Commissioner,

The Commissioner’s ovder was undoubtedly on appeal from
one of the Collector, but the difficulty has heen to determine
whether the Collector’s order was on appeal from the Mamlatddr,
Unfortunately the vecord is meagre on this point, but under the
circumstances the safer inference would appear to be that the
Collector’s order wag passed on appeal, and in this view of the
case the plea must be overruled. -

For these reasons we affirm the deeree of the Distriet Judge
with costs.

Degree confirmed.,



